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This Journal is sent free to all who are interested in the 
problems of judicial administration. For those who desire more 
than a passive participation the Society offers its Voting Mem- 
bership, with annual dues of five dollars, and its Sustaining 
Membership for those who place a higher estimate upon their 
responsibility. 


Improvement of Government a Paramount Duty 


At this time some doubt exists as to the immediate success of the American 
sar Association’s coordination program, but it is not too soon to bestow praise 
upon the unexampled efforts which have been made every week since the conven- 
tion of last July by President William L. Ransom. Taking the vote of the members 
present at that convention as a mandate, the President has devoted every minute 
to educating the bar of the country on the possibilities of national coordination. It 
might have appeared sufficient to have published a statement in every issue of the 
American Bar Association Journal. That has been done, but these statements 
are by-products of numerous addresses made at regional and state and city bar 
association meetings, to reach which the speaker has criss-crossed the country 
several times. No single speech has been twice delivered, the result being that 
every phase of the subject has been canvassed. Another by-product has been the 
stimulation afforded to non-members of the Association, as well as members, at 
many gatherings. 


President Ransom has long been attached to the principle of state bar integra- 
tion. Coordination has never meant to him the assumption of any state bar duty. 
In virtually every address he has referred to bar integration in the states as the 
ultimate form of organization. 


It is hard to select from the President’s numerous quotable sentences one 
which surpasses, but this writer is disposed to offer the following: “To my mind, 
the improvement of state government and of local self-government is a paramount 
duty and responsibility of lawyers, individually and collectively.” 


It is obvious that lawyers have thought of their profession as specially devoted 
to the conservation of state and national ideals of government. Many have devoted 
themselves to public service which carried no pecuniary rewards. But instances 
of bar associations so engaging outside of the judicial field, have been rare. The 
lack of bar association leadership in state and local government is necessary and 
commendable if and when it involves partisanship. But a great opening now exists 
for group activity of lawyers in these fields. President Ransom invites them to 
“improvement” of state and local government. Owing to the dependence of 
politicians on immediate cash returns the improvement of the structure of govern- 
ment is left for disinterested citizenship. In the making over of city government— 
the only genuine and successful reform movement in our history—some lawyers 
have ‘participated individually. But now remains the modernizing of state and 
county government. Only a little has been accomplished, but the plans and 
specifications are developed. The times insistently demand government more 
economical and more efficient. If lawyers do not see the way clear to organizing 
state government to rid it of office-jobbing and make it responsible, they can at 
least appreciate the need for improving county government. 
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The Conference of Bar Association Delegates 

heard, at its last meeting, of activity on the part 
of the Syracuse Bar Association in respect to 
county government. There may be other in- 
stances. But these instances should be common 
in almost every state. All disinterested citizens 
approve the trends but entrenched power makes 
progress slow. 
. This comment, then, is intended to suggest to 
local bar association officers and members a field 
for productive effort, which will be reasonably cer- 
tain to improve government, and at the same time 
improve the profession’s standing in the com- 
munity. There will always be some lawyers near 
the fighting front. Why should their associations 
stand aloof? We submit that there is a “para- 
mount duty and responsibility,” and that it must 
be conceived to be “collective.” 





Administrative Justice vs. Judicial 
Administration 


One of the welcome indications of a develop- 
ing responsibility on the part of the bar is the 
attention now being given to administrative jus- 
tice. If the profession were still as disintegrated 
and apathetic to trends as it was when compensa- 
tion cases were taken from the law courts the 
increasing movement to transfer litigation to 
bodies almost autocratic in nature would doubt- 
less pass unnoticed. The reason for this estimate 
is that our courts are everywhere overflowing 
with litigation. The work allotted to adminis- 
trative boards and tribunals would pass unnoticed 
(because of the volume of traffic accident liti- 
gation), were it not for a sense of public duty 
of comparatively recent origin. 





Our courts have all the work they can do un- 
der present modes of procedure. The situation 
appeared, only five years ago, to be tolerable, 
at least, to most practitioners. They overlooked 
the fact that the administrative tribunals were 
determining issues of greater public significance 
than the constitutional ‘courts. There were oc- 
casional warnings but it would be hard to find 


any indication that the profession was really con- 


cerned. Since that time lawyers have been sub- 
jected to the pains of deflation, and scores of 
administrative agencies have sprung into being to 
cope with depression conditions. It is always 
easier to create institutions than to eliminate 
them when their usefulness has ceased. 





Perhaps it may eventually appear that this 
principle or formula of persistence will be blessed 
for the preservation to the constitutional courts 
of the jurisdiction they still retain. But this 
will not be so if the profession, now becoming 
informed and alarmed, acquires power to con- 
trol events. In the first reaction some lawyers 





JOURNAL OF THE 


demand the abolition of all administrative trib- 
unals. This is utterly futile. The functions 
served and the work performed must go on, with 
actual increase in agencies in the field of state 
government, unless the legal profession can offer 
a better policy. 





Two lines of policy are developing. One 
merely demands that there be judicial review of 
fact findings by these agencies. This ought not 
to be difficult of attainment. The other policy 
is that of recovering for the constitutional courts 
these lost provinces. There has not been suffi- 
cient study yet to permit of a reclassification of 
functions as between boards and courts, but it 
is apparent that the judicial system could, if it 
would, so reconstitute its organization and pro- 
cedure as to make it the more efficient institution 
for the performance of some of the more im- 
portant new functions. 





A great body of new law is coming into being 
to regulate new relations: first statute law, and 
later judicial law. Shall the courts restrict their 
jurisdiction forever to ancient fields? Shall law- 
yers be contented with a muddling of sovereign 
powers because they are enabled, after a fash- 
ion, to serve their clients in new tribunals? 
Shall they permit their accustomed and time 
tried tribunals to undergo a sort of atrophy while 
new, statutory tribunals wax in power? The 
neglect of political science and jurisprudence by 
our profession, the neglect in respect to de- 
veloping bar powers and responsibility, make 
these questions presently unanswerable. 





But a promising ferment of discussion and 
study has started. The most practical address 
on the subject that we have seen is that of Mr. 
Arthur T. Vanderbilt, which we publish in this 
number under the title Judicial Councils and 
Administrative Justice. This address brings new 
factors into the equation. There will be entire 
agreement with the author as to the necessity 
for review of the findings of administrative agen- 
cies. But this may inflict as much harm as 
good unless the courts can act efficiently in all 
respects. This is where the judicial council en- 
ters the field. 





Asserting that readers will agree with Mr. 
Vanderbilt’s reasonable proposals, we submit that 
the basis for his argument is sufficient to sus- 
tain the policy of recovering for the courts every 
part of this new jurisprudence to which they 
can by any means be adapted. Is this view cor- 
rect? If it is correct in principle can the legal 
profession be converted to it, implying as it 
does a comparison of administrative agencies 
with judicial justice which is in some respects 


odious? 
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Local Bars Can Expand Activities 


The awakening of the profession of law to its 
prerogatives and its obligations has disclosed a 
number of productive lines of effort, so numer- 
ous, in fact that this writer has feared that read- 
ers would become discouraged, if not bewildered. 
Compared with the situation a few years ago 
there are numerous bar activities and each year 
sees new duties and opportunities. But there is 
no need for discouragement; more thorough or- 
ganization of the profession affords scope to more 
willing members. There has always been much 
unutilized talent. We are approaching the situa- 
tion, in the more progressive states, when any 
lawyer who does not interest himself in some 
professional project does so by his own choice. 
And the number who do not choose is likely to 
become less in the future. 





And yet we heard a year or two ago of the 
plight of a large city association, in a state where 
the bar had recently been unified by statute, 
the members of which felt that there was nothing 
left for them to do. They ought to snap out of 
that attitude. The local association can meet fre- 
quently—some do meet weekly for committee 
work—and can do what the state bar can hardly 
do, if at all. It can interest itself in all the ac- 
tivities except management of the bar’s business 
affairs, and can educate ifs members as to the 
policies which the state association is working 
out. It can hold ten or twelve meetings each 
year as against one or two by the state associa- 
tion. It can take over the work of legal aid 
locally, keep in touch with chairmen of state 
association committees on a variety of topics, and 
give them a forum. 

In most of the large cities the local associations 
have waxed strong in doing the many things 
which they can do more thoroughly than the state 
organization, whatever its nature. There should 
be no present justification for the old complaint 
that an association is clique controlled, or that all 
the work is done by committee chairmen. Why 
should not local associations convert some of their 
committees into sections, and so afford room for 
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virtually all members to participate in one or 
more fields? 





Ohio is a state which illustrates the usefulness 
of local associations. In recent years the Cleve- 
land association has conducted institutes, bring- 
ing invited experts in various fields of law to 
speak on recent developments. In Cincinnati; 
through the University Law School, there have 
been state-wide conferences on judicial selection 
and criminal procedure. In Toledo there are an- 
nual institutes which deal with various topics and 
attract large audiences. We cannot pretend to 
know all that is going on in this one state. In 
Minneapolis much has been made of legal clin- 
ics, for the study of selected topics. 

A sign of the times, and a thing that promotes 
professionalizing of the bar, is the regional con- 
ference. The grouping of states for these con- 
ferences by the American Bar Association appears 
to be highly successful, and similar regional con- 
ferences are beginning to appear within certain 
states. 





A reason for this comment grew out of the ar- 
ticle on training young lawyers in the art of prac- 
ticing law, which appears in this issue. At first it 
may appear to be too difficult, if the training is 
to be systematic. We want something better 
than good humored speeches by judges and vet- 
erans. The young lawyer will not give his time 
to this unless he gets definite training in return. 
It is something which needs to be done and doubt- 
less will be done, notwithstanding its difficulty. 
It involves virtually no outlay in money. Those 
who participate in teaching will be amply repaid 
in the sense of contributing to the morale and 
the efficiency of the profession. A byproduct of 
training will be allegiance to the association which 
sponsors it. Of course this particular work is not 
suited to small city bars, and, this being the 
case courses should be open to young lawyers 
who are able to go some “distance to receive it. 
The peculiar needs of the small city are being 
more and more served by district meetings in a 
number of states. 





When it comes to the count of inadequate education I fear 
that we must plead guilty and throw ourselves upon the tender 
mercy of democracy. This, and the charge that we have been far 
too indifferent to house-cleaning, are the really serious counts in 
the indictment laid against us by our critics. 

—Justice Benjamin N. Cardozo. 








Problem of Coordinating Profession Solved 


Adoption of Representative Form of Government Is Key to Plan Which 
Enables All Component Parts to Share Influence and Honors 


The coordination plan described before met its first test and emerged 
triumphant at the meeting held in Chicago on the week of January 12, attended 
by committee members, executive committee members and forty-two members 
of the general council—a total of 110. The general council in its own sessions 
went over the draft plan section by section, made valuable recommendations, and 
finally gave the plan its unanimous approval. The changes made were not mate- 
rial, except perhaps the new provision which adds to the power of the general 
membership assembly; in case any assembly resolution is rejected or modified 
by the house of delegates, the assembly is empowered to call for a membership 
referendum. President Ransom has informed us that “all changes are im- 


provements.” 


The officials of the American Bar Association now stand as a 


unit in favor of the plan, which, in revised form, will doubtless appear in the 
February number of the American Bar Association Journal.—Ep1Tor. 


The fulfillment of a great ideal seems now to 
be near at hand through submission by the Amer- 
ican Bar Association’s committee on coordination 
of a concrete plan in the form of amendments to 
the Association’s constitution and by-laws. This 
Journal would like to be first among those who 
applaud the brilliant execution of a task long 
thought of as almost insuperable. The plan has 
been submitted for study and criticism. It may 
be altered by the executive committee before it 
is voted on next August, but any considerable 
change appears improbable’. 


Since there are many readers of this Journal 
who are not members of the American Bar Asso- 
ciation it appears plausible to explain the pro- 
posals, and to begin with a brief description of 
the Association as it is. Its management vests 
mainly in its executive committee which has six 
ex officio members and nine elected members, the 
latter serving for three year terms. The officers 
and nine elected members of the executive com- 
mittee are nominated By the general council, and 
nomination is equivalent to election. The general 
council is a body consisting of one member from 
each state. It has proved to be a successful organ 
in its particular field because it monopolizes po- 
litical power. Association members who wish to 
participate in this field must attend their state 
caucuses at the close of the first session of the 
annual convention. The highly informal nature 
of these caucuses subject them to manipulation. 
But the general council serves well to prevent 
political stresses from commingling with delibera- 
tions on policy. 

The work of the Association, aside from its 
management, is performed by a number of spe- 
cial and standing committees and sections. The 
sections elect their own officers and have coun- 
cils with long terms, and consist otherwise of 
such Association members as choose to attach 


*Later: The changes have been completed as 
stated in above note by the Editor. 


themselves. The section plan has greatly increased 
membership participation in realistic labors. It 
accounts for increased attendance at meetings. It 
brings together experts in various fields of law 
and administration, and profits by the geograph- 
ical distribution of its members. 

The number of fields of work have increased 
year by year and sectional organization has done 
much to expand participation and concentrate in- 
formation and experience. The output of the 
Association in terms of accepted policies and 
pious hopes and proposed legislation has become 
larger and larger. The American Bar Associa- 
tion is in fact a huge organization with a multi- 
plicity of interests, but, alas, with few facilities 
for accomplishment. It is a mighty engineer who 
has no fulcrum for his lever. 

The Association appears quite unconsciously to 
have assumed a great responsibility which 
sought it out because there was work to be done, 
and no other existing agency. 


The Need for Concerted Planning 


Ever since the states and larger cities acquired 
lawyer organizations the need for concerted plan- 
ning has been evident. The local and state bar 
associations have grappled with problems which 
were more or less beyond their resources as iso- 
lated units. The American Bar Association has 
endeavored to serve national needs but has never 
been able to exert influence in the dis- 
tricts whence come our congressmen. 

The lay observer of these unrelated professional 
organs must find it hard to account for the lack 
of statesmanship needed to bring order out of 
confusion, to release and implement existing tal- 
ent; to serve within its scope the needs of a 
people dispersed across an entire continent. Law- 
yers are equally puzzled over adherence to a 
fluctuating and largely uninformed assembly as a 
basis for deliberation and adoption of policies, 
since lawyers more than all others are attached to 
the principle of representation in the government 
of any large unit. 
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Policies are supposed to be threshed out in the 
general assembly under a time limit, and subject 
to various unavoidable risks. Instead of deliber- 
ation we have either hasty action, or action with- 
held for an entire year. 


General Assembly a Liability 


The defect of the general assembly, as the seat 
of authority, lies not wholly in the fact that there 
are rarely present more than two percent of the 
entire membership, and sometimes less than one- 
half of one percent. A considerable part of every 
two or three percent attendance at any session 
consists of members who live in the city where 
the convention is being held, or within one hun- 
dred miles of it, And it is not this concentration 
of lawyers of a locality which is so much a men- 
ace as the fact that most of them have not been 
in touch with Association projects and do not 
know the background of proposals and cannot be 
educated in the limits of time imposed. Worse 
than this in cumulative effect is the realization 
members must acquire that their membership, un- 
less they exert themselves mightily, means mere 
passive payment of dues. It is the old picture of 
control by a clique because the organization 
affords no other means for control, a picture 
which is being rapidly changed in the state asso- 
ciations. It is the oft repeated example of democ- 
racy on such a large scale that it resorts to autoc- 
racy for self-preservation. 


And so proposals for making the legal profes- 
sion of the country a larger factor in public 
affairs, and a better conservator of its own in- 
terests, derive from two defects in the situation. 
The state and local associations which have pow- 
ers and are well along on the road to reestablish- 
ing professional influence at home, have no 
adequate relations with the national organization. 
They have much to give to the national body 
but no means exist for rendering the needed 
service. . 

The national association has as yet no means 
for making itself realized in the minds of eighty- 
five percent of the entire profession (or sixty-six 
percent of the organized profession) as an effi- 
cient leader. 


Federal System Is Necessary 


The way out of this impasse, the way to syn- 
chronize all this organization, lies of course in 
making a federal system of these unrelated parts. 
The ideal has existed for a decade but the way 
for accomplishment has only now been discovered. 
It has been apparent that the interest and support 
of the state and strong local associations would 
follow some organic tie-up voluntarily entered 
into. It has been apparent, especially in this 
period of integrated and self-governed state bars, 
that individual member interest and support 
would follow the adoption of representative gov- 
ernment for the American Bar Association. But 
how to bring about these desired and necessary 
changes has been so obscure that the best the 
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leaders could do was to formulate the national 
bar program in order to get experience in united 
endeavor. 

It is obvious that the national bar program has 
been greatly successful. It has energized both 
national and local associations. It has accom- 
plished much in developing an understanding of 
ways to solve pressing problems. It has proved 
a willingness on the part of bar leaders every- 
where to work for a common end. At the end 
of two years it made it clear that a federal union 
must be had. How to do that was rightly char- 
acterized as a baffling problem. But study and 
ingenuity has solved the problem, and the plan 
is on paper. 


House of Delegates Solves Problems 


To state it most briefly, it may be said that the 
creation of a house of delegates to be the central 
governing body of the American Bar Association, 
with a membership made up in large part of dele- 
gates chosen by state and large city bar associa- 
tions, solves the problem of giving the Associa- 
tion an expert, representative and responsible 
legislative organ. It solves the problem of giving 
to the ninety-five percent stay-at-home members 
a share in control. It solves the problem of tie- 
ing in the state and large city associations because 
they are called upon to do nothing more than 
choose their representative delegates. A great 
field for thinking and planning will be afforded 
state and city associations which instruct dele- 
gates and the national body will benefit equally 
in this. 

Here is the plan for the house of delegates: it 
will comprise first one delegate from each state to 
be chosen by American Bar Association members 
in each state by mail voting. These representa- 
tives will be known as “state delegates”, and will 
be at first the present members of the general 
council. They will have four year terms, and 
will continue to nominate officers, thus segregat- 
ing the political function so that it may not be- 
devil the policy making function. There will be 
also one delegate elected by the state association 
in every state and the District of Columbia, and 
one by the territories. That will be the minimum 
representation for every state. In states having 
more than two thousand lawyers (according to 
census reports) there shall be one additional dele- 
gate for each additional thousand, but not more 
than four in all. 

Then provision is made for representation of 
local associations having eight hundred members, 
one-fourth of whom are A. B. A. members. Each 
such local may elect one delegate, and he will 
constitute one of the four delegates to be chosen 
in that state. The state and local delegates are 
to be “chosen in such manner as such association 
shall determine.” 

There will also be five delegates chosen by the 
members of the American Bar Association, con- 
stituting the “assembly” at every convention. 
And, further, national organizations, such as “the 
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American Law Institute and the American Judi- 
cature Society”, having one-fourth of its members 
in the A. B. A. membership, shall choose one 
delegate. 1 

This is an ingenious and apparently an emi- 
nently fair and wise plan for constituting the 
house of delegates. The state delegates are 
elected by A. B. A. members to serve three years ; 
the state and local associations choose their dele- 
gates to serve for two years; the remaining few 
delegates have one year terms. 

The house of delegates becomes the governing 
body of the Association. Its fifty “state dele- 
gates” nominate, and will thus normally elect, all 
the officers. This political power is segregated, 
and is also insulated against mingling with policy 
making by the requirement that nominations be 
made at a meeting of state delegates held at least 
seventy days before the annual convention. It is 
provided that not later than forty days before the 
convention rival nominations may be made by 
two hundred or more members of the Association, 
not more than one hundred of whom are resident 
in a single state. 


The Board of Governors 


The existing executive committee, already de- 
scribed, is to be succeeded by a board of govern- 
ors, with similar powers and duties, but made up 
on a representative basis. Each federal judicial 
circuit shall have a member on the board of gov- 
ernors, and only members of the house of dele- 
gates shall be eligible. The term of office is three 
years. The board will also comprise the presi- 
dent, secretary, treasurer, the chairman of the 
house of delegates, the last retiring president and 
the editor of the Journal. It will be seen that the 
executive body is virtually created by the legisla- 
tive body—the house of delegates—which is the 
logical way to utilize the principle of representa- 
tion. 

There is an optional way of selecting governors. 
A majority of the state associations in a circuit 
may choose to have their governor nominated by 
the state delegates of that circuit, instead of by 
the entire body of state delegates, thus introduc- 
ing the principle of “home rule.” 


The organization thus created is true at every 
point to the representative principle. It banishes 
clique control. It vests more than half the vot- 
ing power in state and local associations, made up 
largely of lawyers not members of the American 
Bar Association at the present time. This is the 
generous gesture of the national body, implying 
confidence in the stability of the local units and 
the integrity of purpose of the men who consti- 
tute the members and the officers of those asso- 
ciations. If there is to be any “forgotten lawyer” 
it will be his own fault. 


It is a generous proposal by an organization 
traditionally jealous of its hegemony. For the 
benefit of readers who do not receive the Ameri- 
can Bar Association Journal we will present the 
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parable of the uncoordinated profession as told by 
Mr. Harry P. Lawther at the open forum session 
in Los Angeles. There was a country lad who 
went to the city to see the art gallery. He told 
his father, on returning home, that he saw a pic- 
ture of Daniel in the lions’ den, but that he didn’t 
think much of it. 


“What was the matter with the picture?” the 
father asked. 

“Well, Daniel didn’t seem to give a damn for 
the lions, and the lions didn’t give a damn for 
Daniel.” 


State Bars Included, But Independent 


Coordination means vastly more than partici- 
pation of state and local associations in the man- 
agement of the national organization. It means 
that the state and local associations are afforded 
opportunity for a pooling of experience and an 
exchanging of views. 

And, as stated in our last preceding number, 
the state and local bodies are not required to yield 
anything of independence, or to make any change 
in their constitutions, or to share in cost of oper- 
ation; they have only to acquiesce in coordination 
of the profession by selecting their representa- 
tives. The union becomes one of mutual contri- 
butions of ideas and ideals with no element of 
compulsion. 


There remains the question as to how much 
the members of the American Bar Association 
surrender in ‘return for coordination. We have 
tried to make it clear that members who do not 
attend meetings frequently have nothing what- 
soever to surrender. They have no powers under 
the present system unless they attend with con- 
siderable regularity, and so acquire places on 
committees or in sections. The voting privilege 
in the Association’s general meeting is illusory, 
and is never open to more than a moiety of the 
membership. It is true that in the last three 
years there have been audiences numbering sev- 
eral hundred, as against a few score, but the 
increase in the size, and relative unfamiliarity 
with matters dealt with, results in a tightening up 
of the controls exercised by the executive com- 
mittee. Democracy can be carried to the point 
where it destroys itself. 


Individual Members’ Influence Augmented 


Now we come to the affirmative side. The 
new constitution gives to the casual member at- 
tendance at meetings a larger, more useful and 
far more interesting role than at present. The 
first general session will be one in which any 
member may submit resolutions. The resolutions 
will be passed to a resolutions committee which 
“shall hold a public hearing upon the resolutions 
so offered and referred, together with such other 
resolutions as, prior to such hearing; shall have 
been received by the resolutions committee. At 
such hearing the proponents and opponents shall 
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be given a reasonable opportunity to be heard. 
The resolutions committee shall thereafter make 
its report upon each such resolution, for or 
against the same and with or without amendments 
or comments, to an open forum session of the 
assembly during such week, at which time such 
resolutions and report shall be open to reasonable 
debate; and a vote shall be taken thereon, as an 
expression of the views of the members present.” 

The assembly, then, becomes an important fac- 
tor. Not only does it afford a forum for inter- 
esting discussions, a place in which members will 
carry as much weight in deliberations as their 
opinions warrant, but it will to a considerable 
degree inform the house of delegates and simplify 
and lessen its work. 

These are the important features of the pro- 
posed constitution. They are printed as amend- 
ments in order to show changes from the present 
text. 

Two new standing committees are created; one 
on federal taxation and one on labor, employment 
and social insurance. The new junior bar section 
is added to the list and the conference of bar 
association delegates becomes the section on bar 
organization. Other sections “may be author- 
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ized by the house of delegates upon the recom- 
mendation of the board of governors.” 

The conference of bar association delegates had 
virtually become a section on bar organization 
when the last meeting was held. Its incursion 
into fields not related to bar organization and 
activities paved the way to the national bar pro- 
gram. The conference pioneered, and never for- 
got its basic function of leading toward national 
coordination of the bar. In a necessarily loose 
form it demonstrated the importance of represent- 
ation. Twice it forced the Association to consider 
reorganization adapted to national bar unity, but 
in advance of the times. Its third attempt, made 
in 1929, resulted in the creation of the coordina- 
tion committee of the American Bar Association, 
the national bar program and the present oppor- 
tunity for attaining a maximum of bar influence. 
Its accomplishments in the field of state bar or- 
ganization gives it a place in history. In its 
operation it has demonstrated the possibilities of 
utilizing professional talent throughout the entire 
country. It has, in a measure, afforded that open 
forum for discussion, which is to be so much 
augmented and implemented through the as- 
sembly under the new constitution. 





Judicial Councils and Administrative Justice 


By Mr. ArtHur T. VANDERBILT* 


I ask you to imagine with me the mental op- 
erations of a legal Rip Van Winkle who, having 
practiced in the last two decades of the nine- 
teenth century and having lost, for some un- 
stated reason, all contact with our legal en- 
vironment during the first three and a half dec- 
ades of the twentieth century, suddenly reap- 
peared upon the scene today. After such a 
stranger had an opportunity to get his legal 
bearings, I am sure he would conclude that more 
changes had come over the law in the past 
third of a century than had occurred in the 
previous one hundred years. And when his 
observations on the present situation had crystal- 
lized, I am inclined to think that three differ- 
ences in the practice of law between the present 
day and the closing years of the nineteenth 
century would stand out conspicuously in his 
mind. 





*Of the. Newark, N. J., Bar; Chairman of the 
New Jersey Judicial Council; Chairman of the 
National Conference of Judicial Councils; member 
of the Executive Committee of the American Bar 
Association. This address was presented at a 
meeting of the West Virginia State Bar Associa- 
tion held in September, 1935, and was entitled: 
“The Judicial Council, the Key to the Solution of 
the Paramount Problem Confronting the Bar.” 


First of all, he would find it very difficult to 
understand how the business of collecting ac- 
counts and notes had come to be taken over in 
large part by laymen, operating collection agen- 
cies; how the business of passing upon titles 
to real estate had come to be conducted by cor- 
porations known as title guarantee companies; 
how mortgages were commonly placed, not 
through lawyers as in the old days, but through 
corporations organized for that purpose both 
by private capital and, more recently, through 
the aid of the federal government; how, strang- 
est of all, the intimate relationship of attorney 
and client with respect to the drafting of wills 
and the settlement of decedent’s estates had been 
so largely absorbed by great financial institu- 
tions known as trust companies; and, finally, 
how a large part of the business of the younger 
practitioners, particularly with reference to real 
estate, had been seized by an enterprising group 
of men who call themselves by the strange name 
of realtors. 

No one would be able to explain to Rip ex- 
actly how it all happened, but he would perceive 
that the collection agencies had represented to 
business men that they could do the job better 
than the lawyers, that the title guarantee com- 
panies, the mortgage companies and the trust 
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companies all had advertised their wares for 
many years, bravely asserting that they could 
do the work in their respective fields better than 
the lawyers could, and convincing many of the 
people that what they said was true. Mean- 
while, not only did the members of the bar as a 
whole fail to take any stand in opposition to 
these encroachments upon their profession, but 
many of the lawyers, including some of the 
leaders, were actually employed by these lay 
agencies. 

Coming back to practice law after many years 
of absence, Rip would be happy to learn that 
in recent times drastic efforts have been made 
by the organized lawyers to undo these evils and 
to recover the lost provinces of the bar, but he 
would see, quite obviously, that a great deal of 
work still remained to be done before the scope 
of the lawyer’s activities was restored to where 
it had been at the end of the last century. He 
would rejoice, moreover, in the fact that many 
leaders of the bar were again giving cheerfully 
of their time to promoting the public welfare 
rather than merely making money by serving 
their clients. 


New Modes of Finding Facts 


Secondly, just as Rip would be surprised by 
the intrusion of these lay agencies that I have 
just been referring to upon the domain of the 
lawyer, so he would be startled by the lay tribu- 
nals, generally called commissions or administra- 
tive officers, which have developed during the 
past four or five decades side by side with our 
traditional courts with jurisdiction extending over 
the wide field of utility regulation, trade regula- 
tion, administration of workmen’s compensation 
laws, taxation, police regulations, control of 
aliens and postal regulation, not to mention the 
control of banking, insurance, industry, the pro- 
fessions, and of the health and morals of our 
citizens. 

Not only would he be surprised by the wide 
variety of these commissions and administra- 
tive officers and their extensive jurisdiction, but 
he would be astounded at the extent of their 
powers and the methods by which they operate. 
He would learn with amazement that in many, 
indeed in most, instances their findings of facts 
were conclusive, if there was any evidence to 
support them, in contrast with the general rule 
that an appellate court may always review the 
findings of fact of an equity court and reverse 
the decision of the court below if it disagreed 
with the trial court either on the facts or the 
law. As a hardheaded practicing lawyer he 
would realize the enormous power which is given 
to one who has jurisdiction to decide the facts. 

I am reminded of a statement which Chief 
Judge Crane of the New York Court of Appeals 
made at a dinner several years ago. Criticizing 
a previous speaker, he said that the speaker 
reminded him of one of his distinguished asso- 
ciates in that if you conceded his facts, his con- 
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clusions were irresistible but the difficulty in 
many instances was in agreeing with him on the 
facts. The same mental process was manifest 
in the New York policeman who was seen pain- 
fully pulling a dead horse around the corner. 
When asked why he was doing this, he replied 
that he had to make his report, that he couldn’t 
spell Kosciusko Street, but that he could spell 
Canal Street. 


Anyone who has practiced before administra- 
tive tribunals must be -forgiven for suspecting 
that there are a good many graduate policemen 
serving on administrative tribunals who do not 
know how to spell Kosciusko, and who have 
therefore resorted to the expedient of pulling the 
facts around to Canal Street. It does seem 
rather absurd to give our appellate courts the 
right to review the findings of fact of trained 
judges but deny them the right to review the 
findings of laymen in administrative tribunals. 
It is no wonder, then, that we have heard from 
time to time an outburst of protest as in the 
philippic of the lord chief justice of England 
“The New Despotism” or Solicitor General 
Beck’s indictment “Our Wonderland of Bureau- 
cracy” or Professor Allen’s admirable summary 
“Bureaucracy Triumphant.” 


Notwithstanding these lamentations, the fact 
remains that each of these lay tribunals was 
created by legislative authority and that lawyers 
made up a majority of the legislatures that cre- 
ated them. Obviously, each of them came into 
existence to satisfy what was at least supposed 
to be a public need, just as the various lay agen- 
cies which have encroached upon the profession 
of the law came into existence, at least sup- 
posedly, to satisfy some public need. They were 
efforts in each case to adapt our machinery for 
adjudication to the needs of a rapidly changing 
environment. 


In retrospect we may wonder why these ad- 
ministrative tribunals were dealt with so lib- 
erally with regard to jurisdiction, fact-finding 
powers and nature of the evidence accepted by 
them but the fact remains, to quote the language 
of Chief Justice Hughes: 


“The distinctive development of our era is that 
the activities of the people are largely controlled by 
government bureaus in state and nation. It has 
well been said that this multiplication of admin- 
istrative bodies with large powers ‘has raised anew 
for our law, after three centuries, the problem of 
executive justice’; perhaps better styled adminis- 
trative justice. A host of controversies as to pri- 
vate rights are no longer decided in courts.” 


This will come as a decided shock to our old 
friend Rip, who had accepted as the gospel the 
definition of law enunciated by Pollack and Mait- 
land in their monumental History of English Law: 


“Law may be taken for every purpose, save 
that of strictly philosophical inquiry, to be the sum 
of the rules administered by courts of justice.” 


Here we find the Chief Justice frankly admit- 
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ting that there are a host of controversies as to 
private rights in which the courts no longer make 
the law. Even Rip’s conception of law is obso- 
lete. 

Courts Remain Static 


Finally, after noticing this vast development 
in the field of administrative law our mythical 
lawyer turns to our traditional courts and here 
he cannot but be impressed by the fact that, 
while our substantive law has developed tremend- 
ously (there are entire subjects that were unknown 
a third of a century ago) still, in the field of pro- 
cedure and of the administration of justice both 
civil and criminal (taking the country as a whole 
and without regard to any particular state), there 
have been no corresponding substantial advances 
made for generations. While life in general has 
speeded up in an age of automobiles, airplanes 
and radio communication, there has been no cor- 
responding advance in the organization of the 
courts in general and in the technique of plead- 
ing and practice. 

There are many reasons for this difficulty. The 
judges are fearful of treading on each others’ 
toes; the practicing lawyers have been too ex- 
clusively concerned with their private cases; and 
the legislators are too much occupied with press- 
ing political problems. What is everybody’s busi- 
ness is nobody’s business. 

The result in England has been, as Professor 
Sunderland has pointed out in “A Century of 
Legal Reform,” that the great law reforms have 
been the result of agitation largely by laymen 
with the bench and bar assisting only when they 
were driven to it by outside forces. Obviously, 
our judicial machinery must be brought into line 
with the needs of our present-day civilization. A 
horse and buggy system of judicial administration 
may suffice in an agricultural age, but it simply 
will not function in an age of automobiles and 
airplanes. How, then, shall our system of judicial 
administration be modernized? May it be left 
to the judges alone? Experience says no, for men 
rarely legislate reforms for themselves. Shall it 
be left to the lawyers alone? Confessedly this 
will not do, because the lawyers all too often have 
their own interests or the interests of their clients 
in mind; and even if they were to devise a per- 
fect system, they would still have to obtain the 
acquiescence of the judges and the legislature. 
Shall it be left to the legislature alone? Cer- 
tainly not, because one of the misfortunes that 
many of our states labor under is that too much 
of their judicial procedure has been prescribed 
by the legislature. 


The Reason for Judicial Councils 


It was because of the conflicting difficulties in- 
volved in this situation that judicial councils have 
sprung up in half of the states of the Union within 
the last twenty-two years. It is a matter of com- 
mon knowledge that the most successful judicial 
councils are those in which the courts, the bar, 
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the legislature and the executive, through the at- 
torney general, and, in some instances, the pub- 
lic, are represented. If in such a judicial coun- 
cil one or two men can be found who have the 
knowledge of the adjective law as it exists, the 
vision to see how procedure can be improved, and 
the patience and technical skill to bring about 
such improvements, and if their associates are 
willing to cooperate with them by way of patient 
and constructive criticism, the chances of obtain- 
ing an improved judicial machinery are rather 
promising. 

It must be obvious that no general rules can 
be laid down to govern judicial councils every- 
where. What will succeed in one state may fail 
utterly in another due to a difference in tradition. 
In one state appeals from intermediate orders are 
allowed but they are rarely taken; the tradition 
of the bar is against it. In a neighboring state, 
on the other hand, appeals from intermediate or- 
ders seem to be the accepted order of the day; 
tradition there does not discourage such pro- 
ceedings. 

The spirit of the bench and bar is as much 
a reality that must be taken into consideration 
by the judicial council as the very constitution of 
the state. It is because of differences in tradition 
that a rule that may work well in one state may 
result in a miscarriage of justice in another. To 
take a single example: There is in many jurisdic- 
tions great dissatisfaction with the rule limiting 
the number of challenges of jurors in the federal 
courts to three; yet in those districts where the 
trial judge outlines the nature of the case to the 
jurors, tells who the principal witnesses are, and 
inquires whether or not any of them are inter- 
ested and if so excuses them, on his own motion, 
three challenges by the lawyers on each side are 
found to be ample. Here, again, tradition is far 
more important than the rule itself. 


The Major Proposition 


Notwithstanding such necessary and important 
differences in procedure in the several states 
which render it quite undesirable, if not impos- 
sible, to prescribe universal rules of practice, it 
is feasible, and in fact it is quite essential for 
the success of the work of a judicial council, that 
it determine at the outset its point of view in deal- 
ing with the work committed to it and that it 
steadfastly adhere thereto. In this connection, it 
is humbiy submitted, any delusions of any partic- 
ular judges or lawyers to the contrary notwith- 
standing, that the judicial system and machinery 
exist primarily for the benefit of litigants. This 
proposition is so obvious that it would seem to be 
almost axiomatic; certainly it requires no argu- 
mert; and nobody could be found to uphold the 
negative of it. Yet the sad fact remains, human 
nature being what it is, that in dealing with par- 
ticular problems confronting the courts the inter- 
ests of the judges and the interests of the law- 
yers are likely to be given more weight than the 








140 


interests of the litigants. This tendency is one 
which must be constantly avoided, if the judicial 
council is to achieve any results worthwhile. 
Every member of a judicial council will fre- 
quently find it necessary to remind his colleagues, 
and himself as well for that matter, of the tend- 
ency to depart, where particular propositions are 
concerned, from the fundamental point of view 
that the courts do exist primarily for the benefit 
of litigants. Indeed, the success of any judicial 
council will be measured to a large degree by the 
steadfastness with which it adheres to this point 
of view. 
The Rights of Litigants 


And what are the fundamental rights of liti- 
gants? One judicial council has defined these 
rights as follows: 


“1, A prompt and efficient trial of his case; 

2. At reasonable cost; 

3. Represented by competent attorneys; 

4. Before impartial, experienced and compe- 
tent judges; 

5. With the privilege of a review of the trial 
court’s determination by an appellate 
tribunal composed of similar judges who 
will render a final decision within three 
or four months after the appeal is initi- 
ated.” 


Surely every citizen who has occasion to resort 
to our courts has a right to expect at least this 
much of our judicial system. No one can doubt 
the propriety of these standards, and yet in how 
many states can it be truthfully said and with- 
out reservation that the litigant is given a prompt 
trial, or that the trial is efficient, or that the costs 
are reasonable, or that all the attorneys who go 
to court are competent, or that the judges with- 
out exception satisfy the requirements of imparti- 
ality, experience and competency? In how many 
states is an appeal disposed of within three or 
four months after the trial? Manifestly, there 
remains much that must be done before the fund- 
amental rights of litigants have been satisfactorily 
met by the courts. 


The Right to Judicial Review 


In view of the tremendous growth of adminis- 
trative tribunals, to which I have already referred, 
1 would propose an additional standard to protect 
the fundamental rights of litigants, namely, the 
right to a judicial review of the findings, both as 
to fact and law, of administrative tribunals wher- 
ever such a review can, in the opinion of the 
court, be accorded without prejudice to the pub- 
lic interest. This is the crucial point in the de- 
velopment of our law today; no more important 
problem in an era of change confronts the bench 
and bar. If the findings of our administrative 
tribunals are not subjected to review wherever 
possible consistently with the public welfare, we 
are headed to the land of bureaucracy, if not of 
despotism; if judicial review is accorded wher- 
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ever possible, either in a common law court or an 
administrative court, there still remains some hope 
for the fair preservation of individual liberty and 
private initiative. 

There is nothing unique about the present 
crisis. Equity, it will be recalled, developed as 
administrative justice. Only by degrees did the 
chancellor become a judge as distinguished from 
an executive officer. Gradually equity was brought 
within the realm of law and an appeal was per- 
mitted from the decision of the chancellor, both 
as to law and fact. Until some system of com- 
prehensive appeals from the findings of admin- 
istrative tribunals is developed, the decisions of 
these tribunals will never meet with the satisfac- 
tion accorded to judicial decisions. 


At the recent meeting of the American Bar 
Association at Los Angeles one of the speakers 
said that he could not understand why it was that 
people were generally satisfied with the opinions 
of Attorney Jones when he put on his black gown 
and became Judge Jones, while they were rarely 
satisfied with his opinions when he was merely 
serving as Commissioner Jones on some adminis- 
trative board. The reason, however, is clear. 
Judge Jones acts in accordance with traditions of 
a profession which run back several centuries. 
His proceedings are held in public, attended by 
the presentation of evidence by counsel for both 
sides and by proper argument on the facts and the 
law. Not only does Judge Jones have the aid of 
counsel, but he has the steadying sense that his 
decisions are subject to review by a higher tri- 
bunal of which he quite humanly aspires some 
day to be a part. These considerations do not 
attach to the work of Commissioner Jones; and 
until they do, and particularly until he is con- 
scious of the likelihood of an appeal both on the 
law and facts, his decisions cannot command the 
same respect that attaches to the decisions of 
Judge Jones. 


Must Modernize Practice 


Here, then, is a field which calls for the exer- 
cise of the highest judicial statesmanship. Much 
could be accomplished by a modern Mansfield or 
Marshall who would take the necessary steps to 
modernize the prerogative writs to meet our new 
requirements. To take but a single example: the 
writ of certiorari in its classical form was only 
used for the limited purpose of bringing up the 
record of an inferior tribunal; but in those states 
where its use has been liberalized by the per- 
mitting of the taking of depositions on all sur- 
rounding facts and circumstances, the writ. of cer- 
tiorari serves an extremely useful and effective 
purpose. Some of these changes can only be 


effected by legislation, some by rule of court; but 
in any event the essential means are at hand for 
providing an adequate review of the findings of 
administrative tribunals wherever such review is 
consistent with the public interest. 


It is submitted that there is no more important 
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problem confronting the judiciary, the bar and 
the public at large, for here, and here alone, is 
the possibility of escape from the tyranny of an 
ever-growing bureaucracy. Not all bureaucrats 
are bad by any means, though the term has come 
to have a sinister connotation; but every good 
bureaucrat will certainly welcome a review of his 
conclusions by a competent tribunal. In this way 
and only in this way, so far as I can see, can we 
get away from a government of men to some- 
thing approaching a government of law. 


An opportunity equal to that of Mansfield when 
he imported the law merchant into the common 
law, or of Marshall when he expounded the Con- 
stitution, or of Eldon and Kent when they de- 
veloped the principles of equity, awaits some 
modern judge who has the wisdom and the cour- 
age to breathe the breath of life into the preroga- 
tive writs and thereby bring administrative 
tribunals and their decisions within the realm of 
law, thus repeating today the processes of cen- 
turies ago when equity was absorbed into the 
realm of law. 

These, then, are some fundamental rights which 
the judicial council in at least one state has en- 
deavored to keep in mind when dealing with pro- 
posed legislation or rules of court. Experience 
has demonstrated, however, that mere adherence 
to these standards in investigating a situation, in 
reaching a conclusion as to what should be done 
and in preparing the necessary bill or rule, 
constitutes only the beginning of the work of the 
judicial council. 


The process of educating the judiciary, the leg- 
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islature, the press and the public generally must 
be carried on intelligently and intensively if ade- 
quate results are to be accomplished. The im- 
portance of this type of work cannot be over- 
stated. It is of the utmost importance, moreover, 
that the judicial council in every state have the 
warm and enthusiastic support of the state bar 
association and that through the state bar asso- 
ciation it maintain its contacts with the judges, 
the legislatures, and the public generally. 

From the surveys of the work of the various 
judicial councils as set forth in the Journal of 
the American Judicature Society, it is very ap- 
parent that those bodies which have kept this 
phase of their activity firmly in mind have 
achieved far more in actual practice than those 
which have been content merely to investigate 
and write monographs. In other words, every 
judicial council must number among its members 
those having executive ability and the arts of 
diplomacy if success is to crown its efforts. 

The work of modernizing the judicial machin- 
ery of any state to meet the need of twentieth 
century litigants is no easy task. As I have just 
pointed out, judicial control of administrative tri- 
bunals so as to safeguard the rights of citizens is 
a peculiarly difficult problem calling for the high- 
est statesmanship. It is respectfully submitted 
that the judicial council, when properly organized 
to represent all of the elements in the community 
interested in the subject and when properly sup- 
ported by the organized bar of the state, presents 
the best organ thus far developed for solving these 
paramount problems confronting the bench and 
bar. 





Unprecedented Honor Paid St. Louis Bar 


In the good old days the lawyer expected, and 
appeared to relish, a certain amount of heckling. 
His freedom to do just as he pleased was so as- 
sured that he could well afford to grin and bear 
criticism. Those were the times, not so far dis- 
tant, when very respectable lawyers said that they 
did not care about easy admission because the 
half-prepared young practitioners made more 
business for the established members of the pro- 
fession. Perhaps it was easy admission to prac- 
tice which, in the course of time, brought about 
an entirely different attitude, one which took pub- 
lic interest into consideration. Perhaps it was 
criticism in the public press, some fair and some 
unfair, which stimulated the change. 

That there has been a development of con- 
science toward public interests was dramatically 
proved when last fall the St. Louis Bar Associa- 
tion was awarded the city’s certificate of civic 
merit, carrying with it a cash contribution of one 
thousand dollars to be expended for some worthy 
cause. This award, to say the least, was unprece- 
dented. In the speech of presentation it was 


made clear that the Association was selected for 
this signal honor because of its activity in curb- 
ing unethical practices. And it was expressly 
stated that the Association had from the begin- 
ning given hearty support to the movement for 
domestic policing under supreme court authority 
and with practical machinery. The opportunity 
to perform the public services which merited dis- 
tinction was created by the supreme court, which 
had the benefit of established technique for dis- 
cipline in a number of integrated state bars. To 
the credit of this city Association its record 
showed support for the plan from its inception. 
In a social and political system such as ours 
honest and competent criticism is absolutely es- 
sential. Without criticism sound policies cannot 
be developed. But there is another essential fac- 
tor, which we have little developed, and that is 
public recognition of meritorious services. The 
St. Louis incident serves to demonstrate the con- 
structive value of bestowing honors where they 
are deserved. We should have more of this. Every 
profession properly honors its own individual 
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heroes, but for public appreciation we lack the 
machinery which exists in older nations. The bar 
cannot directly create such.machinery. Nor can 
there be another incident similar to this, at least 
for a long time, but the bar associations must, for 
their own welfare, press on toward right ideals of 
public service. The enforcement of rules of con- 
duct is only the beginning. There are now numer- 
ous openings for affirmative action, and a suffi- 
cient program of reform, to enable energetic bar 
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associations to convince the public that tradi- 
tional indifference is a thing of the past, and that 
the profession is definitely on the way to the ful- 
fillment of its professed ideals. At present the 
foundations only are being laid. There will be 
hard campaigns in the future. The profession 
should strive to realize its ideals. Appreciation 
may rarely be bestowed as it was in St. Louis, 
but it will be manifested in ways vital to profes- 
sional welfare. 





Training in the Art 


The article entitled “Practical Training Great- 
est Need of Young Lawyers,” which appeared in 
the recent October number of this JouRNAL has 
evoked comment on the subject by Mr. Oscar C. 
Hull, of the Detroit Bar, who has given thought 
to the subject. He evidently believes that train- 
ing for young lawyers in legal practice as an art 
is something that should be taught, and should be 
taught by practicing lawyers, and taught system- 
atically, under the auspices of a local bar associa- 
tion. 

With Mr. Hull’s permission we will quote what 
was, when written, intended to be only a letter 
to the Editor. 


The other day I made some rambling remarks 
to you about the necessity of providing some 
method whereby the embryo lawyer could be 
given a course of instructions in the “art of prac- 
ticing law.” You suggested I develop my 
thoughts in a letter to you. 

I do not believe I can formulate any crystal- 
lized plan but will undertake to analyze for you 
the situation as I view it, point out some of the 
problems involved and possibly offer a concrete 
suggestion or two. My information upon the 
subject is rather limited and I do not know what 
has been or is presently being done. Neither am 
I familiar with what, if anything, has been writ- 
ten upon the subject. What I say, therefore, can- 
not be considered as authority for anything or as 
being based upon any study of the question. 

I start with the proposition that the practice 
of law has two distinct aspects. The first and 
basic aspect, of course, is the scientific or aca- 
demic, the second is the art of practicing law, or 
the practical aspect. 

I suppose the first aspect is covered by the gen- 
eral term “science of jurisprudence.” It is the 
function of our law schools to teach the science 
of jurisprudence. To what extent the law schools 
should also offer instruction in the philosophy of 
law is somewhat debatable and I shall not at- 
tempt hereafter to refer to that phase of the ques- 
tion. There is considerable discussion, however, 
and much loose thinking and loose talk about the 
failure of law schools to offer more instruction 
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in the practical side of practicing law. The criti- 
cism is usually that the law schools do not turn 
out lawyers who are capable of carrying on the 
practice of law. 

I, for one, do not believe that it is any function 
of the law schools to endeavor to teach the art 
of practicing law. There is a middle ground, or 
a transition stage between the academic and prac- 
tical, in which perhaps the law schools can be 
useful, but to expect the law schools to offer in- 
struction in the pure art of practicing law is im- 
practical, not to say ridiculous. In the first place, 
the law student must become grounded in the 
academic aspect of law before he attempts to use 
it. To attempt to teach him how to practice law 
before he has completed his academic education 
is in a large measure futile, and it only inter- 
feres with the process of his becoming educated 
in the subjects properly offered in the law schools. 
In the second place, the law schools are not 
equipped to give instruction in the art of prac- 
ticing law. 

My feeling is that any instruction in the art of 
practicing law must come after the student has 
finished law school and be superimposed upon the 
academic education which he has acquired therein. 
The medical profession has long recognized the 
necessity for teaching the medical graduate how 
to practice medicine and has done it not by offer- 
ing practical courses at the medical school, but 
by requiring a comprehensive interneship after 
the student has completed his academic course. 
The teaching profession combines the two aspects 
as it may quite properly. To the limited extent 
to which it is humanly possible to train an indi- 
vidual in the art of teaching, this training can 
be given in connection with and as a part of the 
academic course offered in the school of educa- 
tion. The engineer does not require this interne- 
ship because his activity is not, strictly speaking, 
a profession, and the art is so mingled with the 
scientific that the application of what he learns 
in school is closely intermingled with the thing 
itself. 


What the Young Lawyer Lacks 


The lawyer, on the other hand, goes out of 
law school and enters the practice of law, which 
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is intricate, baffling and confusing, without any 
conception of his duties and responsibilities as a 
practicing lawyer. To mention some of the con- 
fusing problems is but to refresh the recollec- 
tion of any lawyer who has undertaken the prac- 
tice of law. 


Meaning of “Professional Relationship” 


In the first place, he does not have a proper 
conception, and probably no conception, of the 
real meaning of the “professional relationship.” 
He is not capable of fully analyzing the signifi- 
cance of his duties and responsibilities as attor- 
ney for his first client. He does not know the 
distinction between “attorney for” and “agent 
of.” He does not know the limits of his author- 
ity. He does not fully appreciate that his client 
is entitled to his undivided loyalty and fidelity, 
that he can have no interests except the inter- 
ests of his client, and that he must at all times 
give him prompt and accurate personal service 
and worthy advice. He often does not realize the 
advantage which he naturally holds in any deal- 
ings between himself and the client. The com- 
mercial side of the profession has been so glori- 
fied both by the practicing lawyers and by the 
student in school, that it entirely dominates his 
mind and he loses sight of the fact that in a 
profession, especially the legal profession, the 
commercial side is entirely subservient to the 
strictly professional aspect of personal service, 
fealty and loyalty to the client. 

In the second place, he has no practical con- 
ception of the “code of ethics” which include not 
only general guidance which should instruct as 
well as circumscribe him in his relationship with 
his client, but also deal with his relationship with 
other attorneys, the courts, and so forth. 

In the third place, he hasn’t much notion of 
how to conduct a conference with his client. 
Every lawyer of experience knows that one of the 
most difficult problems he has, is to get a full 
statement of facts from most clients. Leading 
questions and severe cross-examination are usu- 
ally necessary. A well trained law graduate will 
soop recognize the principles of law involved and 
will fairly well determine the facts necessary to a 
clear exposition of the legal problem, but to get 
such clear exposition, even to get the simple facts, 
is quite another matter. 


The Practical Effect of Advice 


In the fourth place, and more important than 
the third, is the inability of the inexperienced 
graduate to realize that the one legal question, or 
the one “case” which the client may be present- 
ing to him, is only an incident to the client’s main 
business, or only one of several complicated prob- 
lems involving his personal or property affairs. 
(I am necessarily speaking of civil practice and 
not of criminal.) While it isn’t necessary and 
perhaps not proper for a lawyer to pry into all the 
affairs of his client, still it is impossible for him 
to fairly advise the client as to the course to pur- 
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sue without knowing what the effect of this course 
will be upon his other personal or business mat- 
ters. He should know the relative importance of 
the matter involved. He should analyze with the 
client the practical effect of pursuing any given 
course. If he has the problem of whether or not 
to institute suit, compromise, or waive his claim, 
it is necessary to analyze all factors involved. It 
is the client in the long run who must decide his 
course of action but he should be fully advised of 
the legal consequence of his act and of the effect 
of both success and of failure in the contemplated 
suit. Experience alone will give weight to the 
lawyer’s counsel in such matters, but the begin- 
ner, without counseling, can analyze the situation 
so that the client himself can use his own best 
judgment. 

I could go on indefinitely adding details. An 
important matter is knowing how to prepare a 
case for trial. How to obtain, analyze and mar- 
shal the evidence, the importance of knowing all 
the facts and knowing to what extent the evidence 
available to him can be controverted, the question 
of how much preparation can and should be made, 
the matter of how actually to try a case, and 
many other incidental questions are all impor- 
tant. The good judgment of the embryo lawyer, 
and a reading of the numerous articles which have 
been written on a great many of these particular 
matters, will help him in one way or another un- 
til by experience he learns for himself how he 
can best do each of these things. The necessity 
for practical instruction in these matters, there- 
fore, is not so important as in those first men- 
tioned in which very little aid can be found. 


Beginner Like a “Rudderless Ship” 


The next question is what, if anything, can be 
done about the situation. Historically, of course, 
the problem has not existed until comparatively 
recent times. The student who was trained in a 
lawyer’s office learned the art of practicing law 
at the same time and usually much more thor- 
oughly than he learned the science of law. He 
watched and imitated his preceptor. But as the 


study of law has gone from the law office to the 


law school, he has no such opportunity. The 
problem is simplified but not entirely solved by 
the graduate who goes out of law school into an 
office where he learns to practice law under the 
guidance of an experienced attorney. He is usu- 
ally carefully guided in everything he does and 
learns to walk, one step at a time. Even then, it 
is years before he and his employer feel that he 
has sufficiently learned the art of practicing law 
that he can be left to his own devices. But the 
graduate lawyer who goes into an office that is 
“not so good” does not learn the best methods of 
practicing law. And even in the best offices, he 
often has difficulty in learning very much about 
professional relationshp, ethics or even how to 
interview and counsel a client. The graduate, 
however, who has no association with an experi- 
enced lawyer and who hangs out his shingle, 
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starts practicing alone or with a fellow embryo, is 
like a rudderless ship. He muddles through at 
the expense of his clients. If he has sufficient 
ability he gradually overcomes his mistakes and 
learns through his own efforts and experience. Too 
often, however, he never learns and goes through 
his professional life an incompetent blunderer, 
hindering and often ruining his clients. 


Solution of Problem Is Vital 


My own observation leads me pretty definitely 
to the conclusion that more poor advice is given 
and more law suits are poorly prepared and 
poorly tried by reason of the lack of knowledge 
of the art of practicing law than by lack of 
knowledge of law itself. More harm is probably 
done the general public, especially the unsophisti- 
cated clients, by reason of the incompetency of 
the lawyer than is done by reason of his miscon- 
duct or lack of ethics. Incompetence, in that it 
signifies inability or failure to master the rudi- 
ments of the science of law, can be remedied by 
the law schools. Incompetence, however, result- 
ing from the inability to learn how to practice 
law, cannot be remedied unless we can find a 
method to teach the art of practicing law. In 
fact, a great deal of what we call unethical con- 
duct is directly or indirectly traceable to a lack 
of training in the art of practicing law and to the 
failure to understand the real purpose and sig- 
nificance of the code of ethics. 

As a practical solution, we must recognize that 
at the present time, and probably for a long time 
to come, we cannot hope that all law graduates 
will find a place in a law office where they will 
receive proper instruction. Neither is it practical 

.now, and I doubt if it ever will be, to provide 
any sort of a clinic such as the medical graduate 
has. The nature of the situation does not admit 
of such a solution. The most that can be done is 
to offer to the law graduate a course designed es- 
pecially to teach him how to practice law. 
Whether or not the completion of such a course 
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can be required before the law graduate is finally 
admitted to practice law may be debatable. Cer- 
tainly no such requirement can be made at the 
present time and under present conditions. 


Instruction Must Be Organized 


Perhaps the most we can hope for as a present 
half-way solution, is for lawyers, through their 
bar associations, and perhaps in cooperation with 
the law schools, to prepare and offer such a course 
to be taken by the student contemporaneously 
with his entering upon the practice of law. The 
first requirement is the preparation of a compre- 
hensive, concise and practical text book. This 
text book should be taught as part of a consistent 
and regular course. Haphazard and uncertain 
lectures on isolated problems will not fill the need. 
But without an adequate text book, a course of 
lectures following a consistent and central theme 
could quite readily be provided for. Experienced 
and outstanding lawyers would readily agree to 
prepare one or more lectures and would un- 
doubtedly be willing to answer questions at the 
close of the lectures. 


This is the beginning. Eventually it might well 
be required by court rule that every law graduate 
complete some such course. Whatever might be 
the ultimate results, there is no question that if 
it were- offered presently as a voluntary matter, 
that most law graduates, both those within and 
without the employment of law firms, would avail 
themselves of the opportunity and important 
practical good would be accomplished. If such a 
course did nothing else, it would at least impress 
upon the graduate that he has yet much to learn 
about practicing law. 

This is the first time I have endeavored to put 
this in any sort of concrete form and I must ad- 
mit that it doesn’t seem like a particularly bril- 
liant idea. On the other hand, a real problem ex- 


ists and perhaps somebody can work out a solu- 
tion. 





Well organized, independent and active state and local bar 
associations can be an enlightened and effective factor in preserv- 
ing the integrity of state and local governments throughout the 


United States. 


To my mind, the improvement of state govern- 


ment and of local self-government is a paramount duty and re- 
sponsibility of lawyers, individually and collectively —Wailliam L. 


Ransom. 





The administration of justice is primarily our responsibility. 
We use it, we operate it; our pride and our sense of duty to the 
public should keep us ever alert to improve it. And the statutory 
bar is an instrumentality that we can use in improving it.— 
Charles A. Beardsley. 











Oklahoma Solves Problem of Delay on Appeal 


Voluntary Aid by District Judges and Practitioners Enables Supreme 
Court to Reduce Congestion—Bold Use of Judicial Power 
Has Succeeded 


The Oklahoma supreme court is getting within 
sight of the goal which it set something over a 
year ago. Continuously since its first years this 
court has been unable to keep abreast of its work. 
There have been numerous causes for the multi- 
plicity of appeals, and throughout the entire 
period traditional modes for, “catching up with 
the docket” have been tried, and have not availed. 
That is to say, there have been a number of 
statutory commissions, greatly increasing the ex- 
pense to the state, and never achieving the de- 
sired result. 


A few years ago the court adopted rules for 
saving its time; it operated in divisions; it had 
a determination of facts made and accepted in 
advance of argument. These innovations were 
helpful, but not enough. The court then frankly 
espoused the doctrine that it had power com- 
mensurate with its responsibility and it was its 
duty to develop all available powers. 


In pursuance of this policy the court created, 
in conjunction with the State Bar, a judicial 
council, and then proceeded to plan for the 
use of district judges and appointed practitioners 
to serve as commissioners, without salary. Thirty- 
five district judges volunteered their services, 
and 150 lawyers were appointed, to sit in groups 
of three. This new machinery was brought 
into use in the year 1934, and was found to 
operate satisfactorily. 

In previous years the number of untried ap- 
peals ranged quite steadily around two thou- 
sand. It was hoped to clear up all arrears in 
one year. While this was not accomplished, there 
was such progress as to insure the ultimate suc- 
cess of the plan. Figures available as of Nov. 


' 7, 1935, submitted to this Journal by Judge A. 


R. Swank, chairman of the judicial council, show 
that the court, with its voluntary aides is on 
the way to a clear docket. Cases have been dis- 
posed of this year at a rate twice as fast as 
filings. To be exact, there were 652 cases filed 
between Jan..1 and Nov. 7, and in the same 
period 1213 formal opinions were handed down, 
and 101 cases were dismissed, a total of 1314 
cases disposed of. 


The records show also that there has been 
a steady decline in the number of appeals dur- 


ing the same period, from 879 in 1930 to 652 
in 1935. There is reason for expecting that 
the decline will be more considerable when the 
court is able to decide cases as promptly as is 
possible when there is no congestion. Congestion 
is a sure breeder of congestion. 

While the total number of pending cases has 
been reduced from about two thousand to 1452, 
the actual condition of the docket is far more 
favorable than the figures indicate. There were 
on November 7th 635 cases under assignment and 
in process of determination, with 91 opinions 
awaiting approval by the justices. In 147 cases 
opinions have been filed but the time for re- 
hearing petitions has not expired, and 470 cases 
on file have not yet been briefed. 

The result, therefore, is that 749 cases are 
now briefed and awaiting the attention of the 
court, as against 1985 on the docket at the 
beginning of the year 1935. 

It should take less than one year from the 
date of this report to clear the docket. The 
system devised and boldly adopted by the Okla- 
homa supreme court justices has worked. There 
was no precedent for this system. But there 
was the obvious right and duty of the supreme 
court to employ all its judicial powers to improve 
the situation. The duty is being discharged with 
the aid of the judicial council and the aid of 
trial judges and lawyers, working voluntarily, 
with the single aim of making justice real and 
practical. 

This Journal has published detailed informa- 
tion concerning the Oklahoma situation and the 
means taken for relief. Vol. 18, pp. 8-15, and 
119-123. The latter citation is to the in- 
spiring address made by Mr. Philip Kates at the 
1934 meeting of the Judicial Section and Na- 
tional Conference of Judicial Councils. No bet- 
ter arguments for the use of latent judicial pow- 
ers has been made than those submitted at this 
meeting, and elsewhere, by Mr. Kates. His as- 
sistance in the movement was significant, and 
now, unfortunately, a matter of history, owing to 
the untimely death of the author. Mr. Philip 
Kates lived, however, to see his views in active 
and hearty administration by a bench and bar 
seemingly unified in its determination to acquit 
themselves of their duties. 





Unless the court and the bar are able to eliminate outworn 
rules of evidence, the present popular feeling with regard to avoid- 
ing litigation will not be changed.—Clarence J. Hartley, President 


Wisconsin State Bar Association. 
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Michigan Bar Organized Under Court Rules 


Confidence in Success Based Upon Responsibility Carried by Supreme 
Court—Bar Commission Well Stabilized—Membership Is 5,500 


The Michigan State Bar is now a going con- 
cern. As told in this JourNnaL for June, 1935, 
the State Bar Association succeeded in obtaining 
adoption of a brief statute which “created” the 
unified bar and authorized the supreme court to 
provide by rules for its organization and regula- 
tion. 

The court appointed a committee of the bar to 
assist in drafting rules and this work was com- 
pleted November 12. On January 10 the last 
and forty-fifth annual meeting of the Association 
was held in Detroit, and on the same day the first 
meeting of the unified bar was held. 

So ends a campaign begun in 1920. Michigan 
was doubtless the first state in which the Bar As- 
sociation gave approval to the type of orgartiza- 
tion set forth in the Judicature Society’s model 
act. The movement began with the adherence to 
this principle by Mr. Claude Carney, then presi- 
dent of the Association. Mr. William W. Potter 
presented the plan at the June meeting and it 
was forthwith approved. In this there was as- 
sistance through some familiarity with the On- 
tario Law Society, then 123 years old. And it 
was in Michigan that the first bill was introduced, 
which received a unanimous vote in the senate. 

But Michigan presented special difficulties, ow- 
ing to its metropolitan center. Not until 1931, 
under the leadership of Mr. Carl V. Essery, now 
chairman of the Conference of Bar Association 
Delegates’ committee on bar integration, was a 
determined effort made. A second attempt in 
1933 failed, but served to afford experience. 
From that time the Association was aided by Ki- 
wanis, due to the efforts of Prof. Mark Jefferson 
and Mr. Fred H. Meyer, and by the leading ed- 
itors of the state. But also the proximity to suc- 
cess welded together all disaffected lawyers and 
they played a desperate game in the-1935 legisla- 
ture. They had evidently secured enough pledged 
votes to defeat the bill, which closely resembled 
the California law, and they did defeat it. But 
the fight educated the legislators and when a 
brief bill was submitted it passed the house with 
a vote of 86 to 13, and the senate with but three 
dissenting votes. 

It appears now to be generally accepted that 
the result is better than if the. organization was 
wholly in legislative terms. There is now no 
question of constitutionality and if and when a 
change in organization or regulations is needed, 
it can be had without delay. The California State 
Bar, with its statutory basis, has been invaluable 
in pioneering, but it must be seen also as battling 
for its prerogatives year after year in the su- 
preme court on one hand, and in the legislature 
on the other. 

The Michigan State Bar, owing to the fact that 


half of the state’s lawyers practice in Wayne 
County, and have been traditionally free from 
regulatory measures, realizes that it has a job on 
its hands to establish confidence among all worthy 
practitioners. But while doing this it will not 
have worries concerning the attitude of the su- 
preme court toward its own rules, and cannot rea- 
sonably fear reprisals in the legislature. It has 
its problems, but it starts with every facility, in- 
cluding ample experience at home and in other 


- states, for making a great success in the near fu- 


ture. 
Nature of New Organization 


As to organization, the rules follow closely the 
defeated bills. In other words, the structure is 
like that in California and most of the other 
states. Powers for self-government are vested in 
a commission which comprises seventeen mem- 
bers from as many congressional districts and 
four at large. _ The first commission has been ap- 
pointed by the court. The district members are 
divided into classes, to serve one, two and three 
years, their successors to be elected, while the 
four members at large will continue to be court 
appointees. Aside from the usual powers and 
duties the rules provide: 

“Upon request of the governor, the supreme 
court, the legislature or the judicial council of the 
state, the board of commissioners may conduct an 
investigation of any matter relating to courts of 
the state, practice and procedure therein, or the 
administration of justice, and report to the officer 
or body making the request. 

“The board shall cooperate with the state board 
of law examiners in connection with character ex- 
aminations of applicants for admission to the bar 
and in such other respects as may be deemed de- 
sirable.” 


The present canons of the American Bar Asso- 
ciation are adopted as ethical standards, and may 
be supplemented from time to time by the court. 
The enforcement of standards is to be by the 
commission, which may establish in each congres- 
sional district, or in each circuit, committees of 
four members to investigate complaints. In 
Wayne County there may be more than one such 
committee with a general chairman to supervise. 
The committees may issue subpoenas and take 
testimony under oath. When a committee con- 
siders suspension or disbarment appropriate it 
will file its record in the circuit court, and the 
clerk shall notify the state presiding circuit judge 
who shall designate three circuit judges to “pre- 
side over and conduct the proceedings on the 
order to show cause.” The board of commission- 
ers may appoint counsel or request the attorney 
general to represent it and prosecute before the 
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circuit court and before the supreme court in case 
of appeal. 

All existing laws concerning discipline remain 
in force. The statute requires the attorney gen- 
eral to prosecute. 


Kentucky Experience Is Reassuring 


A very informative address was delivered at the 
first meeting by Mr. Robert T. Caldwell, of Ash- 
land, first president of the Kentucky State Bar, 
which was the first one to be organized by the su- 
preme court under authority conferred by statute. 
There had been a long and bitter struggle in Ken- 
tucky, as in Michigan, but the new unified bar 
found it possible to win the confidence of the ob- 
jectors. There was much to reassure the Michi- 
gan members in President Caldwell’s detailed ac- 
count. 

In the last session the lawyer who had first pre- 
sented the matter of unification in 1920, now 
Chief Justice Potter, gave a brief history of the 
long campaign. There was also a powerful ad- 
dress by President William L. Ransom, of the 
American Bar Association, who explained coordi- 
nation plans as well as affirming his faith in state 
bar integration as a necessary element in the na- 
tional structure. 

The Michigan State Bar is arranging to publish 
a journal. It has for a number of years published 
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association news in a special edition of the Mich- 
igan Law Review, known as the Michigan State 
Bar Journal. The principal office of the State 
Bar has been opened at the capital city, Lansing, 
which will permit of rendering service to mem- 
bers in many ways. There is also a plan for reg- 
istering members who have experience in special 
fields of practice, similar to the “experienced law- 
yer’s” bureau initiated by the Illinois State Bar 
Association. 


The Michigan State Bar is fortunate in many 
respects, one being the constructive interest mani- 
fested by the leading newspapers. The public will 
be kept informed. 

There are other good factors in the situation. 
In Michigan there have been in recent years a 
revised code of criminal procedure, revised su- 
preme court rules of civil procedure, an active 
judicial council, constitutional rule-making power, 
an association of circuit court judges, and a well 
developed citizen movement to get the judges out 
of politics. ° 

Detroit is the largest city (exceeded in popula- 
tion by only three cities) in an integrated bar 
state. It is a city which has grown too rapidly, 
but which has maintained good local government 
nevertheless. And, as in the next largest city, 
Los Angeles, it has a strong and prosperous local 
bar association. 





Plan to Integrate Washington Judicature 


Commission Created to Draft Amendments to Improve State Govern- 
ment Submits Plans for Organization of Judges in a Single Court 
With Three Divisions 


All that is needed to afford opportunity for 
judges to best perform their services is contained 
in proposed amendments to the Washington con- 
stitution drafted by the advisory Constitutional 
Revision Commission of that state. The sug- 
gested judiciary article is one of nine amend- 
ments intended to afford the state the best prin- 
ciples of government now extant. The more 
important of these open the way to reorganization 
of the legislature and of counties and cities, con- 
solidation of executive departments and revision 
of revenue and taxation laws. 

Aside from the modernized judiciary article 
there is an amendment to permit improved pro- 
cedure in jury trials. The report issued by the 
ten members of the commission is a model of con- 
cise drafting and explanation. 

Of the proposed judicial system it may be said 
that it embodies the best experience of our times; 
that it is not experimental; and that it builds 
upon the present structure without disturbing it 
in any respect except as to transferring justice 
of the peace jurisdiction to a county court. In 
essence it simply enlarges the powers of judges 
and organizes them for the proper exercise of 


these powers. It leaves the legislature free to 
make corrections where the need may arise. 

A judiciary article which does embody these 
qualities deserves attention. Much effort in this 
direction is being made in several states, with 
Florida and Kansas apparently most advanced. 

The Washington judicial machinery is at pres- 
ent comparatively simple, consisting of nine su- 
preme court judges sitting in two divisions; of 
sixty superior court judges, and numerous local 
justices of the peace. At the last session of legis- 
lature there was a bill, responsive to strong public 
opinion, providing for a system of local courts 
with qualified judges, to supplant the justices. 
There is nothing novel, therefore, in the Com- 
mission’s proposal that the present supreme court 
and superior court judges, together with county 
court judges to be appointed pursuant to statute, 
shall constitute together one “general court of 
justice.” 

This unified judicial system is provided with 
an executive judge, and a judicial council with 
sufficient powers to integrate the work of the 
three departments and all the judges. The chief 
justice of the supreme court, to be elected as 
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such, is the executive. The judicial council, “un- 
til otherwise provided by law’, shall consist of the 
chief justice, one other supreme court justice 
selected by the judges thereof, two superior court 
judges selected by their colleagues, two county 
court judges similarly selected, and three lawyers 
chosen by the State Bar. Here it is convenient 
to quote two sections: 

“Lhe judicial council, in addition to other 
powers herein conferred upon it, or hereaiter con- 
1erred by law, shall have power to make, alter 
or amend all rules relating to pleading, practice 
and procedure in the general court, and to pre- 
scribe generally by rules of court the duties and 
jurisdiction of court commissioners, masters and 
magistrates; also to make all rules and regulations 
respecting the duties and business of the clerk of 
the general court and his subordinates, and all min- 
isterial officers of the general court and all its 
departments, divisions and branches, The legis- 
lature shall have power to repeal, alter, amend or 
supplement any rule of pleading, practice or pro- 
cedure, by a law limited to that particular pur- 


“The rules in force at the time the general court 
shall be established regulating pleading practice 
and procedure in the courts consolidated by this 
amendment, which are not inconsistent herewith, 
whether the same be effective by reason of any or 
all acts of the legislature, or otherwise, are hereby 
repealed as statutes, and are constituted and de- 
clared to be operative as the first rules of court 
for the appropriate departments of the general 
court, but subject to the power of the judicial 
council to make, alter and amend such rules. All 
laws relating to the judicial system or to the su- 
preme court or superior courts shall apply to the 
general court in so far as they are not inconsistent 
with this amendment.” 


A Good Foundation to be Built On 


Complete rule-making authority was vested in 
the Washington supreme court several years ago, 
and at the same time, to implement this power, a 
judicial council was created by law. The good 
results flowing from these innovations doubtless 
explain the present interest in further unifying 
judicial power in a responsible manner. 

Here we may quote another section which 
shows how all the judges of the general court are 
brought into a unified organization and how they 
may exercise very important powers: 


Self-Government of the Judiciary 


“The judges of all departments shaJl meet to- 
gether and in departments once in each year at 
a time and place to be designated by the chief 
justice. Meetings of the judges of the supreme 
court and meetings of the superior and county 
judges in each county may be called separately 
by the presiding judges at such times and places 
as they may designate. The chief justice shall be 
notified of all department and county meetings, and 
shall, in his discretion, attend, preside and take 

rt in such meetings. At all such meetings the 
judges shall receive and investigate, or cause to 
be investigated, all complaints pertaining to the 
operation of the courts in which they sit, and 
shall take such steps in reference thereto as th 
may deem necessary and proper. The judges shall 
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have power at any meetings, and it shall be their 
duty, to recommend to the judicial council all 
such rules and regulations for the proper admin- 
istration of justice as to them may seem ex- 
pedient.” 

The above section goes far to provide what 
might be called qualified self-government of the 
judiciary. It includes provisions already thor- 
oughly proved, over a period of many years, in 
a number of large city courts, and now ripe for 
use in a state-wide organization. 

The judges “shall receive and investigate . . . 
all complaints.” These six words embody the 
remedy for most of the ills of our courts. Com- 
plaints there must inevitably be. Complaints 
should be directed to recognized authority. There 
is no need to cite illustrations of the need of this 
power to lodge complaints, nor to show that com- 
plaints are not stifled through lack of a remedial 
power. Nor, for that matter, to demonstrate the 
prophylactic quality of administration which 
brings complaints before all the judges and places 
on them the responsibility for removing causes for 
complaints. 

Just as in the matter of investigating com- 
plaints against practitioners, it has been found 
that most complaints are adjusted by explanation. 
And those not explainable are likely to be rare 
under a system of self-government. The plan 
brings the matter of judicial ethics and manners 
to the standard accepted by the more ethical and 
better mannered judges. It creates standards of 
conduct. Canons of ethics are good enough for 
reference but little good for anything else unless 
supported by enforcement powers. And the most 
effective kind of enforcement is the opinion of 
the body of judges. 


Power of Judicial Council Increased 


One of the most important features of this 
judiciary article is worded thus: 

“The legislature may, upon due notice given and 
opportunity for defense, remove or retire from 
office any judge, upon a concurrence of two-thirds 
of all the members elected. The judicial council 
may, upon like procedure, and a vote of two-thirds © 
of all members, retire any judge from office on 
Pe of age, disability or failure to perform his 

uties.” 


It is notorious that removal by address of the 
legislature has not proved effective. In theory 
this mode should serve when judges become unfit 
for further service by reason of age or physical or 
mental debility. It does not so serve, possibly 
because of the necessary publicity involved. But 
the use of a smaller body, such as the judicial 
council, would permit of needed secrecy, so that 
a judge who should be retired could be permitted 
to resign, and no report made publicly except of 
his resignation. When a body of judges is prop- 
erly organized it is easy to meet a need which is 
likely to arise at any time in any state, and no 
other body could judge so accurately as an official 
judicial council. 

In states in which judges are retired at a cer- 
tain age, or permitted to retire voluntarily after 
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a certain period of service, there is provision for 
their use subsequently on special assignment. 
Some excellent services have been rendered by 
such judges. In New York they are provided for 
as members of a force of special masters. Event- 
ually these provisions will doubtless be more 
common. Constitutions should leave the matter 
for statutory provisions. 


Ministerial Officers Not Elective 


The need for recording administrative data and 
making reports thereof has not been omitted in 
this draft. Although there has been a demand 
for this reasonable service, and in a few states a 
frantic overhauling of dusty files, the need is still 
largely unrequited. The Washington draft re- 
quires the chief justice to prepare annual reports, 
and gives him such complete authority over clerks 
and other assistants as to make the power effec- 
tive. There is to be a clerk of the general court, 
nominated by the chief justice and elected by the 
judicial council, whose duties shall be prescribed 
by the council. His subordinates are to be se- 
lected in the same manner, and all are to hold 
office during the pleasure of the council. 


The newly created county court is to supplant 
justices of the peace and have civil jurisdiction to 
the amount of $500, with review by the superior 
court only; and criminal jurisdiction involving 
fines not exceeding $500 or imprisonment for six 
months. 


Every county shall have a superior court and 
county court division, but one superior court 
judge may serve more than one county. When 
there are two or more superior court judges in 
one county, one is to be appointed presiding 
judge, who shall “have control over the calendars 
in county courts in his county and the assign- 
ment of judges, subject to rules to be made by 
the judicial council.” The chief justice has gen- 
eral powers of assignment to equalize judicial 
work throughout the state. 

A vacancy in the office of chief justice is to be 
filled, by the governor’s appointment, but the 
chief justice shall fill all other vacancies by au- 
pointments confirmed by the judicial council. 
Otherwise judicial places are to be filled as at 
present by election, and for accustomed terms, 
but “the terms of judges may be increased by 
law.” The Commission decided not to further 
alter the accustomed mode of selection, notwith- 
standing the activity of the State Bar in pro- 
moting an ideal mode of selection. This appears 
to be the best policy, because it permits of dis- 
cussion of the organization plan on its own 
merits, not embarrassed by another separate, and 
controversial matter. 


Possibility for Improvement 


One who has read thus far may view this plan 
as radical and peculiar. But to take such a view 
is to overlook the present simple organization, 
and to ignore the long experience already had in 
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many city courts with provisions for admin- 
istrative control, records and reports, rule-making 
authority and power to discipline—all the ele- 
ments of self-government, and all necessary to a 
proper integrated judiciary. 

To make some slight critical comment on this 
draft it should not be necessary further to com- 
mend it. It is all but perfect according to present 
understanding of needs. We think, however, that 
it could be improved by permitting the use of 
specially assigned superior court judges to assist 
the supreme court if the need should arise. Per- 
haps it would be better, even, if the judicial coun- 
cil or the legislature were empowered to set up 
reviewing branches in the superior court. We 
should look to the time when the trial judges may 
review a large share of their decisions. Motions 
for a new trial might be heard by three judges, 
and the instant trial judge might, or might not, 
be one of the three. A crying need is for expedit- 
ing appeals and making them less expensive. A 
supreme court should not be needed for routine 
appeals; it must exist to unify the law and to in- 
terpret the constitution. 

It is hardly in line with the best modern prac- 
tice to make the jurisdiction of the county court 
rigid. Its practice is likely to be simple and ex- 
peditious. It might well have jurisdiction over 
larger civil cases by consent of the parties; and 
there might well be a provision for starting any 
action in the county court, subject to removal 
to the superior court. Flexibility, where possible, 
should be a feature of a judiciary article. 

Especially as to its criminal jurisdiction the 
lowest court should be enabled, with consent, to 
finally dispose of nearly all prosecutions. In Eng- 
land, where unpaid, lay justices sit together, two, 
three or four at a time, respondents may submit 
their defenses and stand trial in all cases except 
a few of those deemed by government to be most 
serious. Under this practice the chief prosecuting 
officer should have the power to transfer the case 
to a higher court. With the waiver of jury trial 
a large share of criminal cases in some of our 
states are disposed of summarily. Opportunity to 
have the case heard promptly by the examining 
magistrate would have a like effect. We should 
reserve our elaborate procedure for cases that 
clearly require it. 


Problem of Choosing a Chief 


When, some years ago, the Judicature Society 
gave form to the principle of judicial integration, 
it appeared best to provide the general court with 
an administrative head by popular vote. This 
was admittedly risky, but deemed less so than 
selection by a governor. Until recently the mat- 
ter of naming a chief administrative officer of a 
unified court or of any local court, has been in 
this unsatisfactory condition. But in California, 
where the judicial council is a constitutional body, 
the proposal has been made that the council 
should select from the judges of any court one 
of its number to act as administrative head, and 
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to hold this special position during its pleasure. 
That appears to be the ideal method. 

Of course under the proposed Washington plan 
the chief justice, aided by the judicial council, 
could not go far astray if unsuited to the work of 
superintendence. But popular electipn is full of 
surprises; it is unsuited for selection of officials 
having special qualifications, and it would be un- 
fortunate to have for six years a chief justice who 
had no talent for working in harness, however able 
as a lawyer and judge. 


Improved Procedure in Jury Trials 


The Revision Commission proposes the follow- 
ing section: 

“The right of trial by jury shall remain invio- 
late, but the legislature may provide for a jury 
of any number not less than six and by a verdict 
by not less than three-fourths of the jurors and 
for the waiving of the jury.” 

Adoption of this section would enable the legis- 
lature to authorize judges to advise jurors on the 
facts, because the present constitution contains 
this provision: “judges shall not charge juries 
with respect to matters of fact, nor comment 
thereon.” 

In explanation of this section the Commis- 
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sion says that since 1929 the right of the judge 
to comment on the evidence has been restored 
in Colorado, Michigan, Massachusetts, Illinois 
and California. The obvious and very important 
advantages of the common law rule are set forth 
by the Commission and made to appear contin- 
gent only upon a proper statute or rule of court 
and sensible application by trial judges. 

That there is nothing divinely appointed in 
the use of twelve jurors, and no less, is evidenced 
by success for many years in a number of 
states, and strikingly so in Utah aad Virginia. 
Under stress of economy smaller juric: have been 
used elsewhere in recent years and with entire 
satisfaction. 


As for unanimity of decision theré is not only 
no divine sponsorship, but seemingly the work 
of some anti-Christ. The rule has been con- 
demned unmercifully by every distinguished critic 
from Bentham to Wigmore. It is wholly illog- 
ica! and mischievous. The only question is as 
to the fraction to be specified. We have escaped 
much grief in a number of states under major- 
ities of five-sixths and three-fourths, and a bare 
majority has been suggested for certain kinds 
of cases. , 





Strength and Weakness of Civil Jury Trials 


Amendment of New York Constitution Is Evidence of Popular Criticism 
—Venerable Institution Is Worst Served by Its Worshippers 


In view of the hostile attitude of a majority of 
the lawyers of the Federation of Bar Associations 
of Western New York, surprise is occasioned by 
the adoption in November of a constitutional 
amendment, after approval at two sessions of 
legislature, which reads as follows:' 

“The trial by jury in all cases in which it has 
been heretofore used shall remain inviolate for- 
ever ; but a jury trial may be waived by the parties 
in all civil cases in the manner to be prescribed by 
law. The legislature may provide, however, by 
law, that a verdict may be rendered by not less 
than five-sixths of the jurymen constituting a jury 
in a civil case.” 

It remains to be seen what the legis!ature will 
do under the power thus conferred. While ver- 
dicts not unanimous have been permissible in 
more than one-third of the states, and this prac- 
tice has not been criticized where used, the New 
York instance is remarkable in that it constitutes 
the first change of organic law on this point 





*Newspapers reported the following vote when 
1691 precincts had not yet been heard from: for 
the amendment, 1,061,317; against the amendment, 
377,837. The slower reporting precincts are usually 
the more conservative. 


among the thirteen original states. A statute pur- 
porting to make the change was adopted and held 
invalid in New Hampshire in 1859. But in col- 
onial days in Connecticut the unsophisticated 
pioneers permitted a majority verdict, with the 
judge casting the deciding vote when the jury 
was evenly divided. 

There can be no question as to the earnestness 
and the sincerity of the lawyers of Western New 
York who, in 1931, drafted and approved a com- 
mittee report opposing fractional verdicts. What 
the writer did not like about it was the a priori 
character of the arguments. Long and successful 
use of fractional verdicts in other states did not 
count. The committee analyzed the results of 
jury trial in sixteen western counties and in New 
York County and concluded that jury disagree- 
ments were not sufficiently numerous to justify a 
change. 


Bar Is Converted by Experience 


We know of no instance where the bar has 
seriously tried to change back after experience 
with fractional verdicts. In twelve states a ver- 
dict requires a three-fourths agreement, in five 
there must be five-sixths majority, and in Mon- 
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tana a verdict may be rendered in either a civil or 
criminal case by two-thirds of the jury. This in- 
formation is derived from an informative article 
by Mr. Walter H. Weinstein in the United States 
Law Review for October, 1935. 

That a jury must consist of twelve and no more 
is one of the historical accidents which deserves 
no palliation. We disregard it as-to inferior ju- 
risdiction in most states and in Utah and Virginia 
it has been avoided emphatically as to all trials. 
The adherence of some state constitutions to the 
common law jury has resulted of late in the use 
of a thirteenth juror, a cumbersome device to 
avoid mistrial through illness of one juror in a 
prolonged litigation. 


Emphatic Criticism of Unanimity 


And as to unanimity, so dear to many practi- 
tioners, all the learned and disinterested opinion 
seems to be hostile. Justice Miller of the United 
States supreme court in an article published in 
1887 (21 Am. L. R. 559) said: 

“To establish as a proposition that these trials 
[in which there is disagreement] shall all be nulli- 
ties, and that a man’s rights shall not be enforced 
judicially unless all twelve agree, is to me almost 
an absurdity.” 

Judge Henry C. Caldwell, of the United States 
circuit court, addressing the Missouri Bar Asso- 
ciation in 1904, declared: 

“The unit rule had its origin in the dark ages, 
and is one of the common law relics of barbarism 
and superstition.” 

And Judge Caldwell was known as a champion 
of jury trial. 

Judge Matthew P. Deady, of the United States 
circuit court went much farther in saying that “in 
civil cases the verdict of a mere majority should 
be received.” The same rule, he added, “should 
apply in criminal cases where the crime charged 
is below the grade of felony, while in felonies it 
might be better to require not less than nine to 
give a verdict.” 

Prof. James W. Garner in “Crime and Judi- 
cial Efficiency” (Annals of Am. Acad., May, 
1907) quotes Hallam’s history of the Middle 
Ages, where the unanimity rule is called a “pre- 
posterous relic of barbarism.” Garner says that 
“in many cases a unanimity is apparent and not 
real.” 

In his edition of Blackstone Judge Thomas 
Cooley declared that unanimity was “repugnant 
to all experience of human conduct, passions and 
understandings” and asserted that “it could 
hardly in any age have been introduced into prac- 
tice by a deliberate act of legislature.” 

In his commencement address at Yale Univer- 
sity in 1905 Judge William H. Taft went farther 
than any we have quoted in saying: 

“The abolition of the jury in civil cases would 
relieve the public of a great burden of expense, 
would facilitate the hearing of all civil suits and 
would not, I think, with proper appeal, deprive any 
litigant of all he is entitled to, an impartial hear- 
ing.” 

This followed a statement concerning the tech- 
nical distinctions between law and equity under 
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our codes, one to be resolved only by lawyers; on 
one side a verdict is not binding and jury trial 
is virtually never suggested, whereas on the law 
side it has been common and in some jurisdictions 
considered obligatory. 

The parliamentary commission on procedural 
reform reporting in 1837 presented strong argu- 
ments against unanimous verdicts, and from Ben- 
tham’s time for nearly a century criticism con- 
tinued. Contrasts were drawn with the Scottish 
rule, permitting a verdict by nine jurors after 
twelve hours of deliberation. For a long time 
Scottish practice was superior to English, due 
doubtless to a larger acceptance of Roman law. 


Unanimity Preserved in England 


With the success achieved through judicial in- 
tegration and rule-making power the English 
courts have achieved desired results while adher- 
ing to unanimity. Most of the contract cases are 
decided by arbitrators selected by the litigants. 
The commercial court, with very simple proce- 
dure and designed to compete with arbitration, 
has accommodated a moderate number of the 
more involved cases. The guidance of juries by 
judges has been fully developed. The use of the 
civil jury is most favored in tort actions. In 
England cases are actually tried more to the court 
than the jury, which survives as a means for re- 
lieving judges of fact findings in difficult cases. 
On appeal additional evidence is received if nec- 
essary to prevent remanding, which is now al- 
most unknown. 

The writer was fortunate in observing Mr. Jus- 
tice Avory’s skill in obtaining from a jury the 
verdict obviously needed. A farm laborer who 
had a good army record had caused damage to an 
automobile while driving his employer’s lorry. He 
had fled to the farm some miles away but was 
traced and brought before the local justices, 
where both he and his employer testified that at 
the time of the accident he was in the barnyard 
milking cows. They fixed the time by the pass- 
age of a train on an embankment close to the 
farm. Both men were bound over on the very 
serious charge of perjury, and so had to be tried 
at the assize. 

On the trial of the laborer it appeared that two 
trains, half an hour apart, passed the farm. The 
respondent, knowing his guilt, had lied to the 
magistrates. He was convicted without having 
the jury leave the box. 


Jury Saved from Blundering 


Then came the trial of the employer. He was 
shown to be a man of good character, and it be- 
came apparent that, because of confidence in his 
driver’s story, he had confused the two trains, 
and had not wilfully perjured himself. There 
should be an acquittal, but the jury was embar- 
rassed. They had heard a charge favorable to 
the employer, but hesitated to convict one, and 
acquit the other. The jury went into a “huddle” 
and after.a few minutes reported eleven for ac- 








152 


quittal. The eminent justice had been observing 
them with a quizzical smile. 

“Eleven jurors are for not guilty,” he said, 
“and one for guilty. And after all I’ve said— 
what a pity! The jury should understand that 
if guilt is not clearly proved the defendant is en- 
titled to the benefit of the doubt. .. . And I may 
add that when one juror does not agree with the 
other eleven it is reasonable for him to consider 
if the other eleven may not be right.” 

More whispering among the jurors and in less 
than a minute a verdict of acquittal was found. 

This incident appears to illustrate very well 
that in England the jury may always perform its 
function when its judgment is reasonable, and 
when it is not reasonable the court is not baulked 
from seeing justice done. 


The Choice Made in Ireland 


A recent book entitled The Irish Free State, of 
which Nicholas Mansergh is author, shows that 
Irish statesmen appear to have borrowed wisely 
from English example, taking what modern ex- 
perience has proved best, and introducing inno- 
vations where needed. Ireland was thus a few 
years ahead of England in abolishing the grand 
jury. Jury verdicts in both civil and criminal 
cases are by a three-fourth’s majority, and the 
identity of dissenting jurors is not disclosed. And 
there can be no jury, except by order of the court, 
in actions for liquidated sums, for enforcement 
of contract, for breach of contract, and recovery 
of land. (Page 300.) 

Pioneers on this continent had far better rea- 
son for venerating jury trial than their overseas 
brothers. Many of them had migrated because 
of the abuses of judicial administration in the 
home land. Then followed in time governors who 


would be called carpetbaggers were it not anach-. 


ronistic, and venal judges. The colonials could 
never have too much of juries, and they cannot 
be blamed. 


Jury Trial Affected by Popular Opinion 


And all through our history a great tenderness 
for debtors and respondents generally has marked 
our law and its administration. In the nineteenth 
century jury trial was degraded by depriving 
judges of the power to advise jurors on the facts, 
and in some states by making them judges of the 
law as well. This suited lawyers because it made 
the advocate the protagonist of the forum. Jur- 
ors were fawned on and petted. A majority of 
all the people knew of no collective entertain- 
ment outside of the meeting house and the court 
house. The latter could usually be counted on 
to yield more thrills than the former. Some of 
our absurdly spacious courtrooms remain to tes- 
tify to the only form of secular drama available. 

To offset incompetence of jurors the judges 
developed procedure in the interest of justice. 
Verdicts were set aside and judgments were 
abated, while retrials and appeals became fre- 
quent. Our over-developed appellate systems, 
because of blind worship of jury trial, could not 
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receive new evidence, but cheerfully disposed of 
all mangled and insufficient cases by remanding. 
There should not be overlooked in this brief ref- 
ence the right to two trials which persisted in 
some jurisdictions until recently and is still com- 
mon as to cases begun in the lowest courts. 

And all this time chancery trials preserved 


.their ancient worth and acquired new merits by 


simplication. The profession did not permit 
merger of law and chancery jurisdiction and 
pleading to deprive it of the cherished trial by 
God and the country. Litigation was a sport as 
well as a vocation. Even after historians exposed 
the fictions of early jury trial and magna carta’s 
misunderstood phrasing, the admiration of jury 
trial, perverted as it was, based largely on its 
antiquity. 


Jury Now a Protection for Plaintiffs 


We have attributed something to our accus- 
tomed tenderness toward the debtor; there has 
been also in our system sympathy for the male- 
factor and the underdog. But the burden of the 
system as it came to be led directly to the re- 
moval of cases involving employment injuries 
from the courts, to be dealt with summarily by 
administrative tribunals. Until about twenty-five 
years ago the most important part of tort litiga- 
tion. Since then the underdog has become a 
plaintiff in a traffic accident case, and plaintiff’s 
lawyers have become attached to jury trial, per- 
haps without sufficient reason. 

In our times we find waiver of jury trial in 
criminal cases as safe and expedient as it is logi- 
cal. We find jury trial least of the forms of 
public entertainment. It remains costly and time- 
consuming, but also remains open to any litigant 
in an action at law, subject in a few places to the 
payment of a fee. 

We have accomplished partial reform in a num- 
ber of states by permitting fractional verdicts 
rendered after a considerable period of delibera- 
tion; in some states six hours, in some twelve 
hours and even longer. In a few states we have 
reduced cost by using fewer jurors than the 
sacred number preserved by the federal consti- 
tution. There has been return in a few states to 
the common law power of the judge to advise the 
jury as to the facts.” 

These modifications and corrections have un- 
doubtedly had some effect in actually preserving 
jury trial. But the system is not relieved of criti- 
cism. Fault is found with judges and lawyers 
and procedure, and when it is assayed much of it 
is seen to derive still from jury trial, The best 
proof of this is found in the disposition to waive 





*In states in which the constitution guarantees the 
right to jury trial without implied reference to 
some prior constitutional text, the courts are free 
to hold that trial judges possess the right to advise 
jurors. But for reasons readily understood the 
courts have not so ruled as to preserve jury trial 
inviolate. They have permitted it to be violated, 
in some states by statute, and in others by judicial 
rulings, 
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jury trial even where it exists in a comparatively 
excellent form. Judicial council statistics show, 
for instance, that in Michigan seventy percent of 
trials in which juries might be demanded of con- 
stitutional right, are tried like chancery causes by 
the judges. Both in the metropolis of Detroit 
and throughout the state the seventy percent av- 
erage prevails. And the most striking fact re- 
vealed by the statistical study is that verdicts in 
tort cases average just about the same as awards 
made by judges. Michigan lawyers, and to some 
extent their brothers in other states, have found 
that they get in the average run of tort cases ap- 
proximately the same judgments with or without 
juries. 

We are evidently in a transitional period. It is 
still possible in most jurisdictions to relieve jury 
trial of much of its costly impedimenta. Many 
lawyers, but still a minority, realize that jury 
trial, as it is, constitutes a serious burden to the 
profession.* Our constitutions make changes ex- 
tremely difficult, but this does not wholly prevent 
evolution. Those who believe that there is a 
real virtue in jury trial at its best in certain in- 
stances (as we all do believe) should exert them- 





*There come to the writer from time to time let- 
ters from lawyers expressing views similar to those 
expressed in one of the latest, which was written 
by an active practitioner who has been a real bar 
leader in an important state for thirty years, and 
has been president of his state association. He 
says: “I appreciate that a few lawyers are trying 
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- selves to preserve it and protect it against its 
fatuous defenders. Fractional verdicts prevent 
the bribing of jurors, and this is a potent value. 
We have learned how to exclude from jury serv- 
ice unfit persons, but the legal profession is not 
much interested in this. Its interest, unfortu- 
nately, centers upon selection after the jury is 
sworn for the voir dire examination, and selec- 
tion not always of the fittest. The values and 
virtues of jury trial need to be saved from the 
most devout of its worshippers. 





to do something, but mainly pecking at little de- 
tails, not reaching fundamentals.” He believes that 
we must “cut down the number of judges and 
lawyers to those who are needed to efficiently ac- 
complish justice. Get rid of the rest.” He would 
organize the judiciary with a responsible adminis- 
trative head, devoted to seeing that justice is in 


fact done. As to trials: “Readjust our entire 
method of ascertaining and proving facts. We are 
woefully behind the times in this respect. We do 


not get at it as an efficient business concern would 
to learn the truth of a given matter. I feel that 
ultimately we must do that. That may mean a 
system of examiners to whom is referred questions 
of fact, with also the duty to find out in their own 
way and report the truth, with the reasons for it. 
If anyone wants a judicial trial of the facts he 
should have it, but in nine cases out of ten, it 
probably will not be needed. The facts being 
known, the court can then apply the law in an effi- 
cient manner.” More detailed proposals are not 
quoted. 





Bar Leadership Is Being Resumed 


The failure of lawyer leadership in public 
affairs has often been deplored in recent years. 
That leadership is being resumed in states where 
there is a program for improvement in the selec- 
tion of judges. In these states we observe that 
the initiative comes from the legal profession. 
This tends to confirm a belief expressed some 
years ago in this JoURNAL that the profession 
had reached the stage when effort in this field 
would be rewarded. 

Lawyers know full well the difficulty of amend- 
ing constitutions. And in states in which amend- 
ments are infrequent they have realized that 
precedent is lacking for a successful effort in the 
field of judicial administration. This virtual stale- 
mate has been due to two factors; the subjects 
are technical and so outside of popular interest, 
and changes are necessarily of a conservative 
nature. This latter difficulty implies a divided 
bar, with opportunity for demagogues to make 
the voters think that they are sacrificing sacred 
rights. We could not imagine, for instance, that 
the right to jury trial in civil cases could be 


subjected to judicial discretion by constitutional 
amendment. 

The movement now well under way for im- 
proving modes of judicial selection may be attrib- 
uted entirely to bar leadership, which, fortu- 
nately, has found the lawyers acquiescent in 
opinion. It is true that in California lay bodies 
have rendered assistance which was absolutely 
necessary to the success achieved, and in Georgia 
laymen have participated in the planning. But 
the initiative has come from the bar. And an- 
other encouraging factor is observed, namely, that 
the bar is learning to educate the public to needs 
in its special field, and is finding the public ready 
to learn. 

It might be said that in the past few years 
we freed ourselves from narrow thinking which 
prevailed for a century, when it -was assumed 
that the only alternative to executive appointment 
for life was election by all the voters. Doubt- 
less we had to push the popular election doctrine 
to the point of non-partisan nominations and 
elections and the judicial recall in order to learn 
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that it is impossible to instill wisdom by legis- 
lative fiat. At any rate, we realize now that there 
are a number of ways to get the judges out of 
politics, and in each of them there is more assur- 
ance of raising the level of judicial talent than 
has been afforded by popular election. 

_And we are beginning to understand how judi- 
cial selection is related to judicial organization. 
Long experience in a few jurisdictions has shown 
how administrative direction may serve to utilize 
various kinds of judicial experience and tempera- 
ment. We are coming to acceptance of the fruit- 
ful conception that the judges of a state inher- 
ently constitute a body of officials charged col- 
lectively with responsibility for making the judi- 
cial machinery work efficiently. 

_ It would be well to integrate by law the judges 
in each state and provide for them competent 
administrative direction. That, too, would aid 
materially in delimiting political influence. It 
would make for the kind of judicial independence 
which is desirable; that is, responsible indepen- 
dence—independence from untoward influences. 
It is not too much to say that the efficiency 
obtainable only through administrative direction 
would soon effect such savings: in time and cost, 
and so exorcize the needless uncertainties of liti- 
gation, as to promote and justify a much greater 
public confidence in our judges. The short term 
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« and free-for-all race for judicial office is in part 


a reflection of the public’s distrust of things that 
they admittedly do not understand, but which 
they assume to be even worse than bar and judi- 
cial criticism implies. The judicial recall and the 
nation-wide campaign against it were indications 
of public distrust. While that distrust was prev- 
alent it was hopeless to expect improvement in 
judicial selection. One fact in that situation re- 
mained obscure which should have been conspic- 
uous. It was that every argument against judi- 
cial recall was an argument against popular elec- 
tion and short terms. The same evils were inher- 
ent in both methods. 

There are now observable tendencies toward 
the integration of the judiciary. We are less 
parochial in the automobile age. Lawyers are 
not now, as once, restricted to practice under a 
single judge. And the judges are indicating in 
a number of states a growing comprehension of 
the fact that they have a common interest in 
upholding judicial standards of service. The ten- 
dency toward integration is something that every 
judge has opportunity, to some extent, at least, 
to further. And the bar should do its part by 
including an ideal which has long needed bar sup- 
port. It is not necessary to wait for legislation 
to achieve a large measure of judicial integration. 





Judges as Monitors 


The following is quoted from an editorial in 
the May, 1934, number of the Utah State Bar 
Journal: 


“If we had judges prone to exercise their powers 
over the profession, most of the practices bring- 
ing the lawyers into disrepute might well be cur- 
tailed or abolished. For example, it is an inherent 
power of courts to: set qualifications for admission ; 
disbar or suspend; punish by contempt proceed- 
ings, perjury, and unlawful practice; eliminate by 
rules, etc., procedural defects and delays; recom- 
mend changes in legislation to the legislature and 
governor. 

“Instead of exercising the above powers to any 
extent, most of our judges: pay little or no atten- 
tion to the lawyers appearing before them; put up 
too frequently with dishonesty, unethical conduct, 
and ignorance that would not be countenanced else- 
where; allow work to accumulate, rules to become 
useless and antiquated, procedure to be open to 
abuses, the profession to be clogged with dishonest, 
unethical, and ignorant members, and preyed upon 
by the medium of unlawful practice; perjury is 
rampant; and the legislature so ignores the judici- 
ary that it neglects or refuses to pass the neces- 
sary appropriations for conduct of the courts.” 


The best discipline, of course, for lawyers is 
that resulting from mutual self-government. But 
in the courtroom the judge is master, or should 
be. He should know with precision when a prac- 


titioner offends against any of the proprieties, 
whether expressed in rules or left unwritten. He 
should immediately apply a corrective. 

That there are some judges who are not such 
masters in their own courts is unquestionably 
true, and the answer is not difficult. The failure 
to admonish an offending lawyer is in most cases 
presumed to be due to the political dependence 
of the elected judge. One such judge confessed 
to this writer that he dared not require more 
careful selection of juries by the local officials 
because he had been elected twice previously with 
narrow margins and would soon be on the firing 
line again. And this just after he had complained 
bitterly of the unjust verdicts rendered. 

And here we have clearly one reason for the 
average practitioner’s attachment to selection by 
popular vote at frequent intervals. On the oppo- 
site side we all know of judges who are punc- 
tilious as to their own conduct and hold the prac- 
ticing bar to proper standards, and yet do not 
suffer politically. The thing is always possible 
when the judge knows his position and is tactful 
and courageous. Most of all he must be fair. 
Admonition goes far, however gentle, when ad- 
ministered in the presence of a jury. 

But there are too many judges, especially in 
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the inferior courts of the large cities, who have 
never learned courtroom manners. Some set a 
bad example to the lawyers and are totally un- 
aware of the impression made upon intelligent 
litigants, witnesses and jurors. 

Doubtless the strongest reason for the faults 
complained of by the editor of the Utah State 
Bar Journal is the lack of unified administration 
in the judicial system. In an integrated judicial 
system, whatever the mode of judicial selection, 
and regardless of the fact that there may be 
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some judges who are weak or who seek popu- 
larity, there would be inevitably a raising of 
standards to meet the views of the judges who 
value decorum in public tribunals. Few slipshod 
judges could persist long in bad habits which 
were disapproved by their colleagues. 

Finally, integration of the judiciary is not so 
difficult or so distant as many suppose. It could 
be realized in any state if the highest court would 
take reasonable action toward welding the sepa- 
rate judicial officials into a responsible body. 





Trying Law Suits Without Yapping 


Orthodox System, Says Wigmore, Is to Permit Witnesses to Testify in 
Narrative Form—Confrontation as Aid to Truth 


I, for one, am sick and tired of yapping and being yapped at 
in court; yet neither my opponents nor I can stop yapping until 
something is done about the rule which says that if evidence is 
not objected to it may be considered in support of the judgment. 


—Thomas H. Hearn, Los Angeles. 


There is probably no stronger illustration of 
the way good rules can be perverted in use than 
is afforded by the technic employed by many 
judges and lawyers. Lay observers of jury trials 
often observe the use of rules as weapons to 
harass disinterested witnesses as though they 
were agents of Beelzebub. And all in the pre- 
tense of getting at the facts of a case. 

There are doubtless many ignorant and un- 
thinking observers who relish such a situation as 
a sporting event, and admire the clever sparring 
of antagonists; there must be as many intell'gent 
persons who are -disgusted, persons who realize 
that outside of a courtroom the most weighty 
decisions depend upon information gained from 
witnesses who are treated respectfully, and are 
not even required to take an oath. 

Col. John H. Wigmore, who has been lecturing 
on evidence at sessions of the Institute of the 
Cleveland Bar Association, dealt rather gently 
with this particular phase. There is implied in 
his remarks, which we quote from the report in 
the Cleveland Bar Journal of Nov. 1, 1935, that 
the rules of evidence applicable to trials have 
degenerated. Under the sub-title “Testimony 
given in continuous narrative form,” the speaker 
said: 

“The old-fashioned, lawful and _ orthodox 
method is to put the witness on the stand, have 
him tell who he is and how he came to be con- 
cerned, and then say, ‘Now turn to the jury 
and tell the jury what you know about this 
affair.’ You would get through a trial pretty 


quickly in that way. That is perfectly orthodox. 
But in these days most trials, so far as I can 
see, have come to look upon the only correct 
system as a series of questions, followed by short - 
answers, picking out each desired fact separately 
and then getting an answer exactly on that and 
nothing else. Of course, that prolongs trials in- 
terminably, and it leads to all manner of quib- 
bling objections. It is a matter of the crowd 
psychology and tradition, and it will take a long 
time to make any change, but I plead for a re- 
turn to the orthodox system. As I read the re- 
ports on appeal I notice a vast amount of quib- 
bling over detailed questions, and I believe that 
the time is coming when we shall give up this 
meticulous and ill-judged picking on details. I 
don’t believe that nine times out of ten it makes 
the slightest difference if once in a while the 
witness wanders over into some hearsay state- 
ment or some irrelevant detail. If you want to 
get speedier justice, go back more or less to the 
old-fashioned way of continuous narrative with- 
out questions until you have got pretty much 
what the witness can talk about.” 


The Power of Confrontation 


More than twenty years ago when Arthur 
Train described the trial of the Camorrists at 
Viterbo, he told of a feature known in the Italian 
law as the confronto.’ We would say “confronta- 


*Courts, Criminals and the Camorra, p. 203. 


Charles Scribner’s Sons, New York (1912). 
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tion,” which means, according to Webster, put- 
ting witnesses “face to face.” The way in which 
we apply rules of evidence is intended to prevent 
confrontation. No witness can ever ask a ques- 
* tion of another witness, nor reply to the testi- 
mony given by another witness. But in some in- 
formal trials confrontation does occur in spite of 
our traditions and precautions. It rarely occurs 
when litigants are represented by counsel or in a 
superior court proceeding, and so, not having 
been observed by lawyers, it has never received 
from them due consideration. 

Perhaps confrontation is not rare in justices’ 
courts when litigants are handling their cases 
without aid of counsel and so acting in a natural 
manner. This writer’s first observation of con- 
frontation, in a manner to attract his attention, 
occurred in the county court sitting in Toronto. 
This is no unimportant court and it is presided 
over by a very competent judge, but it disposes 
of some cases involving only small amounts, not 
important enough to justify employment of coun- 
sel. In that court, and especially in tort actions, 
the judge would ask the plaintiff to give his 
story. Then he would ask the defendant what 
he had to say, though often this was unneces- 
sary, for the defendant would be anxiously wait- 
ing a chance to contradict plaintiff's statements. 
Before the defendant could say much he would 
be interrupted by the plaintiff, who would parry 
question with question. These two parties be- 
tween them knew, or assumed to know, all the 
facts of the case, and could instantly propound 
queries which would, after a few exchanges, re- 
veal flaws in one or both stories. The judge 
had énly to listen a very few minutes to find one 
story weakening, the other gaining strength. 
When he was clear as to the legally essential fact 
(often a fact not so recognized by the disputants) 
he would give his judgment. 

What had happened was just what happens 
when any two ordinary persons dispute a matter 
of fact which seriously concerns them. A rapid 
counterfire of questions and answers quickly 
brings out the nature of the proof and its pre- 
ponderance. But in the absence of an umpire, 
such contests ordinarily end only in bad feeling. 
Each disputant is likely to ascribe to the other 
concealment and bad faith, or at least stubborn- 
ness, and yet after the face-saving conventions, 
each is likely to retire with a larger understand- 
ing of the disputed question, if not with a sense 
of having claimed too much. 

In the Toronto court these contested cases 
were disposed of at an average rate of four to 
the hour. They could not have been better tried 
if an entire day had been devoted to them, as 
would be the case if the same subject matter, 
but with a claim of a few hundred dollars instead 
of thirty or fifty dollars, were being tried to a 
jury in one of our superior courts. 

Later, in a small claims branch court in Chi- 
cago, before one of the best judges in that city, 
identical procedure was observed. Often the 
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judge would not need to ask any questions. The 
parties, face to face, and anxious to talk, would 
disclose all pertinent facts. That impertinent 
matters were also disclosed did not prevent a 
great saving in time. In the same court, but in 
branches dealing with larger claims, and without 
juries, counsel would elicit testimony in a formal 
manner, make witnesses squirm in their chair, 
argue rules of evidence, and rarely get through 
a case in half a day. Trial without jury has be- 
come more common and to it is properly ascribed 
a great saving in time. But this saving in time 
is only relative. Judges find it much more ac- 
ceptable to themselves to let counsel have their 
way and squander the time of all concerned. 
Lawyers resent all tendencies to restrict their 
questioning and the reason is usually plain. Their 
theory of trial is that they must win, one way or 
another. When they know that winning is im- 
possible they must give their client a run for his 
money, and save their own faces. And all this 
because judges play the role that suits the wishes 
of counsel. 


Judge Can Narrow the Issues 


In part this article is inspired by what a judge 
in an important court said to the writer a few 
days ago. “I am making a point of asking coun- 
sel, before witnesses are sworn, to tell me just 
what is at issue. They will do this, I find, and 
that narrows the field of controversy to an ex- 
traordinary degree. For instance, I recently had 
a case involving a large claim, and trial was be- 
gun with the understanding that the only thing 
at issue was the question of negligence or wrong- 
ful intent. All subordinate matters were ex- 
cluded. Some witnesses were excused at once. 
The evidence was restricted to the issue. In 
this way I save a great deal of time.” 

Dean Wigmore is not hopeful that much pro- 
gress will be made in the application of rules 
of evidence in a long time to come. It is not 
likely to come soon if only trial lawyers are 
admonished. They understand that it is their 
duty to go just as far as the court will permit. 
The good advice should be directed toward the 
bench. And judges who confer together on joint 
problems of administration, who are concerned 
with giving trials an appearance of expert effort to 
elicit the needed proof, to the end that parties and 
witnesses will form a good opinion of the technic 
of trials and time will be saved for all concerned 
—such judges can readily find ways to improve 
trials. What saving in time and expense is served 
by trials to the court is giving jury trial severe 
competition. In Michigan statistics have shown 
for several years that about seventy percent of 
contested cases are tried without juries. It 
seems to make little difference whether the suits 
are on contract or sound in tort. It makes no 


difference whether they are brought in a big city 
court or in a rural circuit. 
The technic of trial procedure has degenerated 
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over a period of many decades. It has been a 
period of lawyer domination of trials, of judges 
willing to conform and please counsel. It is ap- 
proaching an end because lawyers realize that 
their compensation does not depend on the 
amount of time they expend in trials, or the ex- 
ploitation of the dramatic; because judges are 
coming more and more to realize their responsi- 
bility to get work done; and because the public 
long ago ceased to get its amusement in the court- 
rooms of the land. They have the daily papers, 
the radio and especially the movies. The intelli- 
gent layman is disgusted by forensic squabbling, 
whether he be a party, a witness or a spectator. 
Lawyers too are more inclined to respect author- 
ity when intelligently exercised in trials. Mr. 
Thomas H. Hearn, of Los Angeles, has expressed 
it in these words: 

“T for one, am sick and tired of yapping and 
being yapped at in court.” 

This preachment may well conclude with the 
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information that Colonel Wigmore is now at work 
on a book which will epitomize the rules of evi- 
dence and present the principles which they are 
intended to conserve. This book will be of 
special value to law students. Well grounded in 
the principles, which were virtually unknown to 
the average practitioners some years ago, and are 
too little understood now, young lawyers will be 
much better fitted to meet objections to the ques- 
tions they ask of witnesses, and will have a scien- 
tific interest in seeing principles upheld as a 
matter of course. This seems to be the basis of 
trial work in Canada and England, and probably 
in many other jurisdictions. In those courts 
lawyers fear that they will forfeit their reputa- 
tions if they annoy their opponents and the judge 
with frivolous objections. The writer is quite 
willing to admit that the charge of bad practices 
does not apply by any means to all trial lawyers 
and to confess that he has done his share of 
yapping. 





News and Comment in Brief 


Program of Indiana Judicial Council 


The youngest judicial council in the country 
is the one established in Indiana by the legisla- 
ture of 1935. The act provides that the per- 
sonnel of the council shall comprise representa- 
tives of the supreme and appellate courts, two 
circuit or superior court judges to be appointed 
by the supreme court, and two members of the 
bar and a member of the State University’s law 
school to be appointed by the governor. The 
chairmen of the two judiciary committees are 
made ex officio members. Upon organization the 
council chose Judge Curtis Roll of the supreme 
court to be chairman, and Dean Bernard Gavit 
of the law school to be secretary. 

A well rounded program has been adopted, 
with four divisions. There will be collection of 
information regarding the courts, study of civil 
procedure, including appellate, study of criminal 
procedure and finally study of court organizations 
and the selection and qualifications of judicial 
personnel. 

Indiana has benefited much by the very elab- 
orate study made by the committee on govern- 
mental economy. The resulting report devotes 
nearly one hundred pages to consideration of 
judicial administration. The judicial council is 
properly created at this time so that the state 
will possess an organ for continuing research and 
recommendations. The most thorough investi- 
gations have little value unless a definite body 
is provided to carry on the work. No single ses- 
sion of legislature can possibly digest all the 


proposals submitted and each session virtually 
starts at scratch. The legislature needs a remem- 
brancer. 





Court Committees With Power of Subpoena 


The last preceding number of this JouRNAL re- 
ported briefly on the proposal by the New York 
State Bar Association that the appellate divisions 
create committees of the bar to investigate com- 
plaints against lawyers, and confer upon such 
committees the power of subpoena. (Page 125.) 
The plan was endorsed by the state judicial coun- 
cil. We have not yet heard of action on the pro- 
posal, but it appears that this practice is now in 
vogue in Cleveland, Akron and Columbus. 
(United States Law Review, Nov., 1935, p. 569.) 
Columbus, starting last, goes farthest, for the 
common pleas court of Franklin County has cre- 
ated two committees of the bar, each with all the 
court’s power for investigation. One committee 
will hear and investigate grievances and the other 
will investigate alleged instances of unlawful prac- 
tice. 

These subjects were shown to have a close rela- 
tionship, each being a form of unlawful practice, 
when the Missouri supreme court two years ago 
provided committees in each of thirty-eight cir- 
cuits. The Missouri example has unavoidably at- 
tracted widespread attention through a determi- 
nation of the propriety of practitioners having 
their names listed by collection agencies. It is 
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ruled that it is a violation of the Missouri su- 
preme court canons to divide fees with lay agents. 

In Pennsylvania there is a statute which pro- 
vides for committees of the court, representing 
any group of lawyers, to receive and employ the 
court’s subpoena, and under it there have been 
instances of effective work. 





Should Honor Courts for Brevity in Opinons 


In a case decided by the second division of the 
second appellate district court (Los Angeles, 
Bankers Life Co. v. Canterbury) Marshall F. 
McComb, justice pro tem wrote the opinion, 
which merely adopted a decision by the first divi- 
sion, although an appeal to the supreme court had 
been taken in the earlier case. But opportunity 
was taken to comment upon the need for prompt- 
ness of decision and especially brevity of opinion 
writing. 

The opinion quotes with approval the state- 
ment by Mr. Justice McReynolds of the United 
States supreme court, who said: 

“In my view multiplied judicial utterances have 
become a menace to orderly administration of 
the law. Much would be gained if three-fourths 
of those published in the last twenty years were 
utterly destroyed. Thousands of barren disser- 
tations have brought confusion, and often con- 
tempt.” 

Why not an annual award to the court which 
best exemplifies the needed principle of adding no 
new matter to the reports except that which is 
worthy of publication? 

The need for reform and the direct way to ac- 
complish it were set forth in the October, 1935, 
number of this JOURNAL. 





Trustees for the Social Order 


It is not uncommon for lawyers speaking or 
writing about the profession’s ethical standards 
and departures therefrom to conclude an exculpa- 
tory argument by referring to the dishonesty of 
clients. This passing of the buck to the client is 
an unfortunate line of defense. It was repudiated 
by Mr. Kenneth Teasdale, former president of 
the St. Louis Bar Association, who addressed the 
bar of Kansas City forcefully as well as grace- 
fully on December seventh. (Missouri Bar Jour- 
nal, Dec., 1935, p. 347.) The quotation is as 
follows: 

“What is the function of our profession if not 
to serve as a body of experts whose ethical val- 
ues are more profound than those of the layman 
trained in the marts of trade? We are fiduciaries, 
and should be not only trustees for our clients, 
but for the social order as well, and standards 
that do not hold up to this high purpose, must be 
changed.” 

The entire address, being both courageous and 


‘the equipment. 
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reasonable, helps to explain the good record made 
by the St. Louis Association, which received the 
certificate of civic merit, together with one thou- 
sand dollars in cash by way of emphasis. 





Try Lawyer First, Says Will Rogers 


Unexpected support for the proposal that the 
defense of persons charged with crime should be 
restricted to an improved criminal court bar 
came from Will Rogers, when he welcomed the 
members of the American Bar Association on 
their arrival in Los Angeles. The welcome was 
followed by this advice: 


“They [the legal profession] should recom- 
mend a law that every case that went on trial, 
the lawyer defending should be tried first, then 
if he comes clear, he was eligible to defend. As it 
is now they are trying the wrong man.” 


The licentious grammar employed by our phil- 
osopher-statesman may puzzle any of our over- 
seas cousins in law who chance to see it, but we 
know what he means. Will Rogers struck the 
nail on the head, as he so often did. 


What it would mean to the legal profession to 
have criminal trials conducted in the clean, dig- 
nified, honorable way that this field of law ad- 
ministration deserves can hardly be over-esti- 
mated. It is not as though the profession lacked 
There are more than enough 
self-respecting lawyers available for criminal de- 
fenses in every big and little jurisdiction. Many 
of them have few opportunities to serve the de- 
fendants, the courts and the public because they 
are underbid in conscienceless competition with a 
class that has no standards of conduct. 


This has been the case in all large cities, and 
many small ones, for a long time, and there is 
no instance yet of any bar association, or any 
other group interested in criminal law adminis- 
tration, having given consideration to this seem- 
ingly simple, direct and effective remedy. The 
fight against crime has gone off in the direction of 
driving the shyster out of the profession. This 
is direct, seemingly, but far from simple. There 
has been created a general awareness of the evil 
done in the name of protecting respondents 
by lawyers who have no standards of conduct, 
and there will doubtless be here and there a few 
instances when rogues will be caught and dis- 
barred, but such will be only the more stupid or 
more reckless. The effects will not be consider- 
able. The result desired can come about only by 
excluding from criminal trial work those lawyers 
who cannot gain approval from the bench. 

This argument has been presented before in 
this Journal, and it goes on the assumption that 
the highest court of a state has power to deal with 
this situation. Our system creates a responsibility 
on the part of the judiciary and the bar to ad- 
minister justice acceptably. Is there, as a corol- 
lary to this responsibility, commensurate power? 
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Or must we count merely on scolding and 
threatening, and beheading a few of the less 
lucky offenders? 

If there is no such power in the judicial branch 
is it not timely to look for a remedy in the legis- 
lative branch? They cannot both be bankrupt at 
the same time. 





Judicial Politics Taxes the Taxpayer 


In both court organization and procedure De- 
troit has been out in front for a number of years. 
It has also shown in at least one instance what 
ought not to be done. 

Its unified criminal court made a marvellous 
record in spite of the fact that its judges were 
dependent upon a very bad method of selection, 
and the administrative head was not protected as 
to tenure. The court went down hill when, after 
control was shifted by defeat of a valuable judge 
for reelection, the term of the executive was re- 
duced to one month and the office was rotated. 

But the public appreciated the great work al- 
ready accomplished so that salaries were raised 
and three judges were added to the original seven. 
There were then more than enough judges under 
a proper system of direction, but the lawyer poli- 
ticians got busy and induced the legislature to 
create a traffic division with two additional judges 
who were free from all restraints. This violated 
more than one principle. It froze the organiza- 
tion so far as traffic cases were concerned, and 
they are important, not only as to public safety, 
but as to the opportunity afforded for judicial 
demagoguery. 

The results have been outrageous. A newspa- 
per comparison of costs and volume of cases in 
1929, when the new regime began, and in 1934, 
showed that the number of cases had increased 
ten percent and the cost had increased seventy 
percent. There had been a slight increase in fatal 
accidents. In detail, there was an increase in po- 
lice personnel of thirty-two percent, of employes 
in the violations bureau of eighty percent and of 
court employes of 225 percent. No report is 
made of incidental expenses like rented space. 
In the same period there was a reduction in the 
net income from the traffic court and violations 
bureau amounting to $550,335, which had to 
come, out of the taxpayers. It is estimated that 
at the beginning of the period there were 100,000 
more automobiles in operation than at its close. 

Detroit has paid dearly for the favors shown to 
politicians by the legislature. Two new traffic 
judges recently assumed office. The public is 
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told to watch these officials, as it must watch 
forty other kinds of governmental service. There 
will be some improvement while public interest 
is keen. But if the unified criminal court had 
been left alone by the politicians and legislature, 
and had been afforded at all times reasonable su- 
pervision, this one function would have been 
served vastly better by assignment of judges from 
the regular staff. 

Every effort to improve judicial administration 
by creating new statutory courts for special func- 
tions is doomed to failure. We would realize this 
more readily if there were in every city a prop- 
erly supervised court of wide jurisdiction to afford 
a standard of comparison. We need specialized 
courts for special functions, but they must be 
only branches to be established (and sometimes 
discontinued) by executive orders. We need spe- 
cialization of judicial work, but it must rest, not 
on statutory acts, but by assignment of judges by 
an administrative head. 





Levying on the Age of Innocence 


States in which there has been no awakening of 
bar conscience and consciousness are becoming 
so few that it would be dangerous to try to name 
them. The attitude of the profession is to be 
judged by the state bar or state bar association. 
Examples of associations which have in recent 
years developed ideals and ways for expressing 
them, and which command the lively interest of 
the best of the profession, are easily found. 
Among them is the Indiana State Bar Association, 
which has made an enviable record and developed 
superb leadership and rendered high service to 
the state. One of its features might well be 
adopted in other state associations. It has not 
only a junior membership, but a law student 
membership, and the dues are respectively two 
dollars and one dollar. In the past two years 
more than 500 newly admitted lawyers and law 
students in approved schools have been admitted 
to membership. They have every privilege of 
membership, including a subscription to the ex- 
cellent Indiana Law Journal, except that stu- 
dents may not vote. Secretary Thomas C. Batch- 
elor, submitting the facts in the December num- 
ber of the Journal, says that the Association’s 
success in legislation of late has been in large 
measure due to the efforts of junior members 
elected to the legislature. State associations 
which make no provision for the young men are 
overlooking a great resource. 





An excellent binder which will hold five volumes of this 
Journal will be sent postage prepaid for one dollar. 




















The Decisions of the Present Term of the 
Supreme Court of the United States 





will influence the policies of the Govern- 


ment for many years to come 


Vital Issues to be Decided are 
{ Validity of Processing Taxes and Constitutionality of the A. A. A. 


{ Power of Federal Government to give or lend municipalities funds 
for utility plants. 


{ Is the Tennessee Valley Authority, with its grant to sell surplus 


power, a proper exercise of any power delegated to the Federal 
Government? 


{ Does the ‘Slum Clearance’ project come within the ‘general 


welfare’ clause of the Constitution? 


Decisions in these and many other important cases will be 
reported, as delivered, in the 


Supreme Court Reporter 


lst—in advance sheets 


Then—in a permanent bound volume 


And the Cost is only $6.00 a Year! 


Just instruct us to add the ''Supreme Court Reporter" to your pres- 
ent subscriptions. 


West Publishing Co. St. Paul, Minn. 


























